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RIGHTS OF PATIENTS IN INDIA- AN IGNORED AND FORGOTTEN TOPIC

Dr. Manisha Banik
Assistant Professor, BMSCL

ABSTRACT

In India rights of patients is mostly confined to the lmits of providing treatment and healtheare to the patienis,
Rights of patients in all developed nations include some basic rights such as right to information, right to
informed consent, right to privacy and right 1o records apart of bastc right of treatment. The present health care
system in India in its struggle to provide health care facilities to all have in fact ignored the rights of patients in
all aspect. It is 1o be acknowledged that only providing medical treatment does not complete the dusy of the
State in protecting the rights of Patients in India. Hence, this rexearch paper makes an elaborate study on the
rights provided to patients in India under varions laws, regulation, and gwidelines. It analyses if those rights
are actwally implemented by highlighting the results of some surveyy and studies. This paper also stwdies the
viewy and opinton of the udiciary with the help of landmark caxe laws

Keywords- Patients ' vights, Charter of Pattents” Rights, Public Health, Right to information, Right to informed
consent, Code of Medical Ethics.

INTRODUCTION

India 15 a country which 1s considered to have a well comprehensive legal framework with established laws and
legal principles 1o protect all of the basic rights. Be it nghts of citizens, women, children, consumers, workers,
or prisoners, one names it and there is a definite set of rules and system 10 protect the same. Rights of patients is
not an exception to it and there are definite statutes and laws granting and protecting it, This rescarch paper at
first claboratcly discusses these rights of patients under Indian legal system and (hen makes an attempt 1o
analyze if those rights arc effectively preserved and restored in India or not.

Meaning of Patients-

According to Cambridge dictionary “patient’ means @ ‘person who 18 recerving medical care, or who s cared for
by a particular doctor or dentist when necessary.” The word “patient” has not been defined anywhere under
Indian Law. The term covers those people who reccive bealtheare services by doctors or medical professionals.
However, Article 42 of the Constitution of India mentions that the Government including state governments
have a duty to provide healtheare services and improving public health.'

Laws governing Patient Rights

The laws governing rights of people who approach healthcare establishments or medical professionals in India
include

= The Constitution of India, 1950

= Indian Medical Council (Professional Conduct, Etiquette and Ethics) Regulations, 2002
= Drugs and Cosmetics Act, 1940

= Clinical Establishment(Registration and Regulation) Act, 2010

= Indian Penal Code, 1860 and Code of Criminal Procedure, 1973

Rights of Paticnts in India according to Charter of Patients’ Rights

The National Human Rights Commission(NHRC) with an mtention to ensure the protection and promotion of
Human nights of those who are among some of the most vulnerable sections of society ~ ordinary patients and
citizens secking health care across India drafted an cnabling document the Charter of Patients’ Rights. Another
objective of this Charter is to generate widespread public awareness and educale citizens regarding what they
should expect from their governments and health care providers—about the Kind of treatment they deserve as
paticnts and human beings, in health care scttings.

According to the Charter of Patients™ Rights, the NHRC has incorporated the following as rights of patients:

1) Right to Information- According to Annexure 8 of Standards for Hospital level | by National Clinical
Establishments Council set up as per Chmcal Establishment Act 2010, ‘every patient has a right 10

" Article 42, Constitution of India, 1950, Entry 6, List 11, Schedule V11, Constitution of India, 1950
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adequate relevant information about the mature, cause of illness, provisiomal / confirmed diagnosis,
proposed investigations and management, and possible complications to be explained at their level of
understanding in language known o them.' The Medical Council of India Code of Ethics includes the
provision that the treating physician has a duty to ensure that this information s provided in simple and
intelligible fanguage to the patient to be communicated cither persomally by the physician, or by means of
his / her qualified assistants.’ Patients Charter by National Accreditation Board for Hospitals (NABH)
provides that every patient and his’her designated carctaker have the nght to factual mformation regarding
the expected cost of treatment based on evidence. The hospital management has a duty 10 communicate this
mformation in writing to the patient and his’her designated caretaker. Further it states that they should also
be informed about any additional cost to be incurred due to change in the physical condition of the patient
or ling of treatment i writing. On completion of treatment, the patient has the right 10 receive an itemized
bill, to receive an explanation for the bill(s) regardless of the source of payment or the mode of payment
and reccive payment recciptis) for any payment made.” The Consumer Protection Act, 1986 also provides
that paticnts and thewr carctakers have a nght to know the dentity and professional status of vanious care
providers who are providing service to lim / her and to know which Doctor / Consultant is primanly
responsible for hus / her care. Further it adds that the hospital management has a duty to provide this
mformation routinely 10 all patients and their caregivers in writing with an acknowledgement

2) Rights to records and reports- Rights to records and reports as mcorporated m various laws and
regulations are as follows: Annexure 8 of Standards for Hospital level 1 by National Clinical
Establishments Council set up as per Clinical Establishment Act 2010 states that *Every patient or
his caregiver has the right to access originals / copies of case papers, indoor patient records,
investigation reports (during period of admission, preferably within 24 hours and afier discharge,
within 72 hours). This may be made available wherever applicable after paying appropriate fees
for photocopying or allowed to be photocopied by patients at their cost.” MCI Code of Ethics
Sectionl 3.2 envisages that ‘the relatives / caregivers of the patient have a right to get discharge
summary or in case of death, death summary along with oniginal copies of investigations. The
hospital management has a duty 1o provide these records and reports and to instruct the
responsible hospital staff to ensure provision of the same are strictly followed without fail.*

3) Rights to Emergency Medical Care- According to MUl Code of Ethics Sections 2.1 and 2.4 it 1s the duty
of the hospital management 1o ensure provision of such emergency care through its doctors and staff,
rendered promptly without compromising on the quality and safety of the patients.

4) Right to Informed Consent- Every patient has a right that informed consent must be sought prior to any
potentially hazardous test/treatment (e.g., mvasive mvestigation / surgery / chemwotherapy) which carrics
certam nisks, It s the duty of the hospital management to ensure that all concerned doctors are properly
mstructed to seek informed consent, that an appropriate policy is adopted and that consent forms with
protocol for seeking informed consent are provided for patients in an obligatory manner. 1t s the duty of
the primary treating doctor administering the potentially hazardous test / treatment to explain to the patient
and carcgivers the main risks that arc involved in the procedure, and after giving this information, the
doctor may proceed only if consent has been given in writing by the patient / caregiver or in the manner
explained under Drugs and Cosmetic Act Rules 2016 on informed consent.

5) Right to confidentiality, human dignity, and privacy- All patients have a night 10 privacy, and doctors
have a duty 1o hold information about their health condition and treatment plan in stnct confidentiality,
unless it is essential m specific circumstances 10 communicate such information in the interest of protecting
other or due to public heaith considerations, Female patients have the right to presence of another female
person during physical examination by a male practitioner. It is the duty of the hospital management to
ensure presence of such female attendants in casc of female patients. The hospital management has a duty
to ensure that its staff upholds the human dignity of every patient in all situations. All data concerning the
patient should be kept under secured safe custody and insulated from data thefi and leakage.

U India releases charter of patient rights — Future Medicine ..., bitps?/futuremedicineindia. comvu-c-medico-
legal/ 18 10Vindia-relcases-charter-of-paticnt-rights

* Charter of Patients” Rights for adoption by NHRC
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6) Right to second opimion- Every patient has the nght to seck second opimion from an appropriate climicsan
of patients’ / caregivers' choice. The hospital management has & duty to respect the patient’s right to
second opinion and should provide to the patients’ caregivers all necessary records and information
required for secking such opimon without any extra cost or delay. The hospital management has a duty to
ensure that any decision to seck such second opinion by the patient / carcgivers must not adversely
influence the quality of care being provided by the treating hospital as long as the patient is under care of
that hospital. Any kind discrimmatory practice adopted by the hospital, or the service providers will be
deemed as Human Rights” violation.

Other Ancillary Rights of Patients in India
Some of the other nights which are provided to patients in India under various laws and regulations arc as
follows.

e  Right to transparency in rates and care according to prescribed rates wherever relevant.
*  Right to non-discrimination-

e  Rights to safcty and quality care according to standards.

e Right to choose alternative treatment options if available

*  Right to choose source for obtaining medicings or tests

e Right o proper referral and transfer, which is free from perverse commercial influences
*  Right to protection for patients involved in clinical trials

e Right to protection of participants involved in biomedical and health rescarch

*  Right to take discharge of patient or recerve body of deceased from hospital

*  Right to Patient Education

e  Right to be heard and seek redressal

Assessment of Effectiveness of Patients’ Rights

Any right without application is like a toothless tiger, patients’ rights laid down in various laws and regulations
are nol an exception to it. A recent study wherein data was collected from 120 hospitalized patients revealed
that 76% of the patients were aware of patients” rights and 73% about its goal but only 43% knew that it was
applicable in India wrrespective of the absence of a legal bill or charter. There was significant difference between
private and general wards respondents showing very low awareness of 44%. ' The study also revealed that as the
rate of patient right awareness and practice was compared, it was seen that in most of the rights there was high
awareness except the right to informed consent, while many rights were not satisfactonly practised in the
hospital like the patient’s right to be informed, right o informed consent and the right to grievance redressal * In
another survey conducted on patient-physician communication around HIV testing, a number of gaps between
practice and guidelines were identified.’

The obvious question which arises now 1s that do the patients in India are really aware of thewr nghts and if yves
how much to these nights are implemented and preserved. The Chaner of Patient Rights is undoubtedly a
welcoming effort, but it s reduced 10 a mere document until and unless there is a proper framework accountable
to the people which would supplement those rights. Morcover, apart from the Charter of Patient Rights, most of
the other laws and regulations have a duty-centric approach and does not represent patients’ rights. They
umposed certain dutics on the medical practitioners and care takers, mostly in the form of guidelines which are
mostly unknown for a greater section of patients in India. Often, peeple do not realize their speeific rights at the
ume of thewr care because those nights are cither not clearly defined or included in a bundle of papers that

! Fernandes AB, D'Cunha S, Suresh S, “Patient Rights: Awareness and Practice in a Tertiary Care Indian
Hospital, " Int J Res Foundation Hosp Health Adm 2014: 25-30

* Ibid

' Datye V, Keilmann K, Sheikh K Deshmukh D, Deshpande S, Porter J, Rangan S, *Private Pracutioners’
communication with patients around HIV testing in Pune, India, ' Health Policy Plan, 2006 Sep; 21: 343-52
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paticnts need 1o sign durmg registration. So, its lack of awareness among the people which 1s turming these
rights incffective mostly

Judicial Interpretation of Patients” Rights

Effective implementation of rights always needs a just and fair interpretation of the law which provides those
rights. Hence, to assume the effectiveness of patients’ rights in India, it becomes imperative to examine the
judicial interpretation of the same with the help of the following case laws:

The landmark case law on one of the most basic but forgotten patient nghts, night of mformed consent s of
Samira Kohli v. Dr. Prabha Manchanda & Another' In Samira Kohli, the petitioner, consulted with Dr
Prabha Manchanda, the respondent, regarding her prolonged menstrual bleeding. She was admitted 1o the
respondent’s clinic where she signed the consent form for hospital admission. medical treatment and for
surgery. The consent form for surgery deseribed the procedure to be undergone by the petitioner as ‘diagnostic
and operative laparoscopy. Laparotomy may be needed.’” The petitioner was subjected to a laparoscopic
cxamimation under general anacsthesia. While the petitioner was unconscious during her examination, the
respondent’s assistant took the consent of the patient’s mother for a hysterectomy. After this, the respondent
removed the patient’s uterus (abdominal hysterectomy), ovaries and fallopian tubes (bilateral salpingo-
ovophorectomy). The petitioner filed a complaint before the Nationa! Consumer Disputes Redressal Commission
(NCDRC) under the CPA, claiming compensation of INR 25 lakh from the respondent, Her complaimt alleged
that the doctor had been negligent and that the radical surgery. by which her uterus, ovaries and fallopian tubes
had been removed, had been performed without her consent. The petitioner claimed compensation for the loss
of her reproductive organs, wreversible damage 1o the body, loss of the opportunity 1o become a mother,
diminished prospects of matrimony and emotional trauma. The NCDRC dismissed the complaint on the grounds
that the hysterectomy had been performed with adequate care and that the patient bad voluntanly sought
treatment at the respondent’s clinic. Aggrieved by the order, the petitioner filed an appeal in the Supreme Court
of India. The court overruled the order passed by the NCDRC and held that:

..-there was no consent by the appellant for performing hysterectomy and salpingo-oopherectomy, performance
of such surgery was an unauthorized invasion and interference with appellant’s body which amounted to a
tortious act of assault and battery and therefore a deficiency in service.

The court, however, observed that even though the respondent’s act was in ‘excess of consent,’ the act was done
in good faith and for the benefit of the petitioner. Consequently, the compensation that was directed to be pasd
to the petitioner was significantly less than claimed.

Kohli's case importance in moulding informed consent jurisprudence in India lics in these facts that it rejected
the pnnciple of reasonable person standard, for mformation disclosure and that it adopted o socio-cconomic line
of reasoning 10 establish the hability. It 15 noteworthy 10 mention here the observation made by the Judges in
this case

In India, [the] majority of citizens requiring medical care and treatment fall below the poverty line. Most of
them are illiterate or semi-literate. They cannot comprehend medical werms, concepts, and treatment procedures.
They cannot understand the functions of various organs or the effect of removal of such organs. They do not
have access 1o effective but costly diagnostic procedures. Poor patients lying in the corridors of hospitals after
admission for want of beds or patients waiting for days on the roadside for an admission or a mere examination,
1s a common sight. For them, any treatment with reference to rough and ready diagnosis based on their outward
symptoms and doctor’s experience or intuition is acceptable and welcome so long as it is free or cheap; and
whatever the doctor decides as being in their interest, 18 usually unquestioningly accepted. They are a pussive,
ignovant and uninvolved in treatment procedures.’

'Samira Kohli v. Dr. Prabha Manchanda and Another (2008) 2 SCC 1. Available at
hitps.//indiankanoon.org/doc/438423/ (accessed 29 November 2021 ),

Ibud

" Ibid

‘ Samira Kohli v. Dr. Prabha Manchanda and Another (2008) 2 SCC 1. Available at
https./indiankanoon.org/doc/438423/ (accessed 29 November 2021)
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The Judges while lmghlighting the poor condition of the patients in India also raised a question on the relevance
of informed consent in India. They were of the opinion that |

The poor and needy face a hostile medical environment inadequacy in the number of hospitals and beds, non-
availability of adequate treatment facilitics, utter lack of qualitative treatment, corruption, callousness, and
apathy. Many poor patients with serious ailments (c.g., heart patients and cancer pationts) have 1o wait for
months for therr tum even for diagnosis, and due to limited treatment facilities, many dic even before ther tum
comes for treatment. What choice do these poor patients have”? Any treatment of whatever degree 18 a boon or a
favour, for them, The stark realisy is that for a vast majority in the country, the concepis of informed consent or
any form of consent, and choice in treatment, have no meaning or relevance.

Now, here the question which arises is that whether the nght of informed consent is optional and not a basic
right which should be available to all irrespective of their background and financial status? Will it be justified to
treat informed consent right as a luxury which will be provided for only a section of the society?

Few other obscrvations of Supreme Court in this context are worthy of reproduction:

In Martin F, D'Souza v. Mohd. Ishfaq, the Supreme Court opined that “101. The Commission should have
realized that different doctors have different approaches. for instance, some have more radical while some have
more conservative approaches. All doctors cannot be fitted into a straitpacketed formula and cannot be pemalized
for departing from that formula. ... 102, While this court has no sympathy for doctors who are negligent; it must
also be said that frivolous complaints agninst doctors have increased by leaps and bounds in our country,
particularly afler the medical profession was placed within the purview of the Consumer Protection Act. To give
an example, earlier when a patient who had a symptom of having a heart attack would come 10 a doctor, the
doctor would immediately inject him with morphia or pethidine injection before sending him to the Cardiac
Care Unit because in cases of heart attack time is the essence of the matter, However, in some cases, the patient
dicd before be reached the hospital. After the medical profession was brought under the Consumer Protection
Act vide Indian Medical Assn. v, V, P. Shantha ((1995) 6 SCC 651), doctors who admimster morphia or
pethidine injection are often blamed, and cases of medical negligence are filed against them. The result is that
many doctors have stopped giving (even as fanuly physicians) morphia or pethidine imjection even in
emergencics despite the fact that from the symptoms the doctor honestly thought that the patient was having a
heart attack. This was out of fear that if the patient died the doctor would have to face legal proceedings. ... 111,
The courts and the Consumer Fora are not experts in medical science and must not substitute their own views
over that of specialists. ... 112, It must be remembered that sometimes despite their best efforts the treatment of
a doctor fails. For instance, sometimes despite the best effort of a surgeon, the patient dics. That does not mean
that the doctor or the surgeon must be held to be guilty of medical negligence unless there s some strong
evidence to suggest that he/she is."'

In Kusum Sharma v. Batra Hospital®, Supreme Court observed that “78. It is a matter of common knowledge
that after happening of some unfortunate cvent, there is a marked tendency 1o look for a human factor to blame
for an untoward event, a tendency which is closcly linked with the desire to punish. Things have gone wrong
and, therefore, somebody must be found to answer for it. A professional deserves total protection ™

The legal system has to stnke a careful balance between the autonomy of a doctor to make judgments and the
rights of a patient 10 be dealt with fawrly. Indian courts tend 1o give sufficient leeway to doctors and expressly
recognize the complexity of the human body, inexaciness of medical science, the inherent subjectivity of the
process, genuine scope for error of judgment, and the importance of the autonomy of the medical professional,*

CONCLUSION

India has undoubtedly come across o long journey in providing and protecting the basic nghts of patients by
adopting laws, regulations, and guidelines. The Charter of Patients” Rights by The National Human Rights
Commission 1§ a welcoming step towards adopting a well comprehensive system in that regard. But what has
been observed both through some studies and surveys as mentioned earlier in this research work is that some

! Martin F. D'Souza v, Mohd. Ishfaq (2009) 3 SCC 1.
* Kusum Sharma v, Batra Hospital (2010) 3 SCC 480
" Ibid

* Amit Agrawal, ‘Medical Negligence: Indian Legal Perspective’, Ann Indian Acad Neurol, 2016 Oct; 19(Suppl
1) S9-S14
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sections of the socicty are well aware of thewr nghts as a patient but are hesitant 1o ¢laim or implement them
while there 1s another section who are all together in dark. In fact, due the poor condition of the public health
sector, some patients” right like informed consent, right to information, right to privacy, right to records and
reports are a mere formality and is considered as a luxury for the patients. More or less the same view s
highlighted in judicial pronouncements as well. The Judiciary has also opined that due 1o overburden of medical
professional specially in public sector, 1t some rights hike right to choose, informed consent are high
expectations

Hence, 1t s the need of the ume 1o reconsider the framework of medical system and laws on it in India and
make efforts o adopt a system where the basic patients’ rights will not be considered o luxury but natural
human rights. Till then the Patients” Rights in India is for sure an ignored and forgotten topic.
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CONSTITUTIONAL VALIDITY OF FARM ACTS, 2020 VIS-A-VIS FEDERALISM

Dr. N, Sathish K. S.
Assistant Profissor, BMS College of Law, Bengaluru

INTRODUCTION

The Constitution provides a federal system of government in the country, even though it deseribes as a 'Union
of States’. The term Federalism implics that, the Indian federation is not the outcome of an agreement between
independent units and the units of Indian federation cannot leave the federation. The distribution of legislative
powers between the Union and States is fundamental and basic principle of a Federal Constitution’. These
powers are divided between the Union and States not by any law passed by the Union, but by the Constitution
itsclf. Umion-State relations have been a cntical issuc for a long time, from the very beginning when the
Constitution was drafied and came into force; this issue came into light for discussions, Of course, the relanons
between the Union and States have been established and incorporated under the Constitution, but it seems that
cither the provisions are not sufficient or the implications of the same has not been made out properly, But, it is
a fact that there is something wrong somewhere, which has created the complications between the States and
also between the Union and States. Becouse of these complications, relations between these two agencics have
not been harmonized. It is also true that to sort out this problem a lot of cfforts have already been made out, but
till today this position is not harmonized. At present, the problem of Union-State legislative relations has
assumed the same importance which had the marginal problem in pre-independence India

Recently, the Union Parhament has passed three agniculiure related Acts which 1s commonly known as Farm
Acts, 2020°. Before being enacted by the Parliament, the farm kaws were promulgated as ordinances on 5% June
2020, Passing of these laws gave rise 1o a big controversy among all the stake holders particularly the Union,
the States and the Farmers because of the various socio-cconomic, political, legal and constitutional issues
which mvolved within these three controversial Acts. Writ petition was filed to challenge the Constitutional
validity of these legislations”. At this juncture the researcher made an attempt in this rescarch paper to analyse
the scheme of distnibution of legislative powers between the Union and States under the Indian Constitution and
this research paper is undertaken to cnitically analysis mto the Constitutional validity of the controversial and
contentions Union Farm Acts 2020 in the light of the Principle of Federalism & Basic Structure

Brief History of New Acts

India is and has been an agrarian country, After independence, farmers used to sl their products directly to the
consumers. But duc to prevanling system of Zamidars or money lenders, farmers were trapped in perpetual deba,
Farmers need 10 buy seeds, fertilizers and other things required for growing a crop, for buying all these things
they need moncy so farmers took loans from Zamidars or money lenders who used to charge a very high interest
rate on the principal amount, Farmers were unable 1o pay such a hefly amount and in such cases to get ther
money back money lenders or the Zamidars used 1o buy the whole produce of the farmers but, they paid very
less amount to farmers because farmers did not have the bargaining power. Now to again sow their ficlds
farmers required money so this evele continued and farmers were always in debt

This process was very exploitative to help the farmers and end this svstem Government of India introduced
APMC (Agriculture Produce Market Committee) Act, It was introduced in 1960°s at the very same time when
green revolution started in India many experts believe that in the major of green revolution APMC Act plaved a
major role. APMC's set up Mandis or Markets across India where farmer’s produce was sold. There are around
7000 APMCs in India at present. Now, the process of sclling the produce is that afier harvesting crops are
brought to the Mandis or Markets where they sell the produce through auctioning or price discovery. Whom are
the farmers sclling the crops? Not 1o the government but the middlemen or Arhatiyas. Middlemen are people

! Subash N Singh, Centre State Relations in India. H K. Publishers, Dethi (1990), P73

(1) The Farmers (Empowerment and Protection) Agreement on Price Assurance and Farm Services Act, 2020,
(2) The Farmers' Produce Trade and Commerce (Promotion and Facihtation) Act, 2020 and (3) The Essential
Commeoditics (Amendment) Act, 2020 dated 27.09.2020

' Section($)2,3,4,5,6,7,13, 14, I8 and 19 of the Fanmners' Produce Trade and Commerce (Promotion and
Facilitation) Act, 2020 Act which came force 27.09.2020. It is submitted that this act is violative of Article 14,
15 and 21 of the Constitution of India and accordingly, lable to be struck down as Unconstitutional, illegal and
void,
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between the farmer and the ratailer or big traders. For example, farmers sell their vegetables to the middlemen
and then the vegetable vendor buys vegetable from the muddleman, vegetable vendor will not buy directly from
the farmers. Government gives license to these Middlemen; shops, storage facilities ¢te. are provided to them in
APMC markets. Many people work in these APMCs, there 1s storage of grams, so it requires laborers,
accountants so overall # is a self-thriving ccosystem. Once thing which should be noted here is these APMC
markets are regulated by state governments, a tax is charged on cach transaction so in a way government knows
at price produce 1s bemng sold.

Now what abour the produce that are not bought by the middlemen in these markeis? This 15 being bought by
the government at MSP (Minimum Support Price), MSP is constant throughout the country. MSP also ensured
that produce bought be the middiemen were not below a certain price. When everything is so good are farmers
happy? According to National Crime Burcau report 2018, 1,34,560 suicides were reported in India out of which
10,350 were farmers remember this was total number of reported cases. This system was good seeing 1960°s
but with tme we need to evolve similarly, not much was done to APMCs and some problems popped up.
Middlemen started exploiting farmers they formed cartels or an understanding among themselves and staned
buying the produce at MSP only and sold to traders at a high rate. For example, MSP for onion is Rs.%.5 per kg
(data as of February 06, 2019) but we buy onions at Rs 35 — 80 per kg depending on State. In a way we can say
Minimum Support Prize became Maximum Selling Price. Voice arose from time o time to remove these defects
and in response government brought the three Acts in 2020°. These three farm Acts seek to replace ordinances
issucd in June 2020°

These Acts envisage 10 bring change 1in some of the key aspecis of the farm cconomy trade in agnicultural
commaoditics, price assurance, farm serviees meluding contracts, and stock limits for essential commoditics,
These Acts sought 10 bring much needed reforms in the agricultural marketing system such as removing
restrictions of private stock holding of agricultural produce o creating trading arcas free of mddlemen and take
the market 1o the farmer.

We have already discussed the process currently in place well according to the new market place law, farmrs
can scll their produce anywhere not just in the APMC approved mandis or market places but literally anywhere
1.¢., they can sell mside the State, outside the State, or if they wash they can also sell it onling Which means
according to union government this law 1s been brought in to give freedom of choice to farmers they will have a
variety of marketplaces. The government says, this is actually going to do good to them because they can
choose from several options.

Federalism and distribution of powers

The Constitution provides a federal system of government in the country, even though it describes as a “Union
of States™". The term federalism implics that, the Indian federation is not the outcome of an agreement between
independent units and the units of Indian federation cannot leave the federation. With respect to the nature of
Indian Constitution the Supreme Court ruled differently in vanous cases. In State of West Bengal v. Union of
India* the apex court held that the Indian Constitution did not propound s principle of absolute federalism

Whereas in Kesavananda Bharat v. State of Kerala®, some of the judges of the Supreme Court regarded federal
character of the Indian Constitution as, basic Structure of the Constitution. In State of Rajasthan v. Unfon of
India", BEG, CJ., characterized the Indian Constitution as “more Unitary than Federal”, and having the
‘appearance” of a Federal structure. in State of Karnataka v. Union of India’, BEG, C.)., said: “our Constitution
has, despite whatever federalism may be found in its structure, so strongly unitary features alsoimit........" In

' Supra Note 2

* The central government in COVID-19 period promulgated three Ordinances on June §, 2020
' Article | of the Indian Constitution

*AIR1963 SC 1241

*AIR 1973 SC 1461

"AIR 1977 SC 1361 atp. 1382..(1977) 2 SCC 592

"AIR 1978 SC 68 : (1977)4 SCC 608
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Satpal v. State of Punjab’ the Supreme Court agam held that ours 1s a Constitution 1s the combmation of federal
structure with unitary features

India undoubtedly 18 a Union of States whether we describe our Constitution as federal or quasi federal. Units of
the Union have also certam powers as has the Union itself The Indian Coastitution contains federal and non-
federal features, therefore, it is not purcly federal and purcly unitary, it is combination of both hence rightly
termed as “Quasi-Federal™ Constitution,

Professor Dicey says that the distribution of powers is an essential feature of federalism’, He also found the root
cause of division of powers in the very object for which a federal polity 1s established. Prof. K.C. Wheare the
champion of normative federalism cchoed the Dician concept of cssentially of division of powers under a
federal system. The details of the division of powers between the National and State Legislatures may very
under every different federal Constitution, but the basic on which the division of powers should rest arce similar
in all the federations. The general principle guiding the division of powers has been very highly pointed out,
Prof. Diccy when he said whatever concerns the national as a whole should be placed under the control of
mtional government. All matters which are not primarily of common interest should remain in the hands of the
several States

Scheme of Distribution of Legislative Powers in India

The Constitution of India came into force with effect from the 26th January, 1950, The Constitution of Indin
posscsses a very claborate and comprehensive scheme of the distribution of powers between the Union and
States. It follows no single pattern of division of powers prevalent in any traditional federation. It makes its own
mode of division of powers, combination of the Canadian and the Australian method of distnibution of powers is
evident under the Indian Constitution®. The federal scheme in the Constitution of India is adopted from the
Government of India Act, 1935" Borrowing the pattern of treble enumeration from the Government of India
Act, 1935, the framers of our Constitution added the distribution of legislative powers between the Union and
States in Part X1 of the Indian Constitution, commencing from the Articles 245 to 256 and VII Schedule. There
are two fold distribution of legislative powers have been made under the Constitution between the Union and
States®. The first one with respect to the termtory and another one is with respect to subject matter.

As regards the termitory Article 245(1) provides that Parliament has power to make laws throughout the territory
of India, States can make law to whole territory of State is concerned”. According to Clause (2) of Article 245 o
law made by Parliament shall not be deemed to be invalid on the ground that it has extra-terntorial operation,
Le. takes effect outside the territory of India. Article 246 of Indian Constitution provides for the distribution of
legislative powers between the Union and State with respect to the subject matter”. In India the legislative

"(1982) 1SCC 12

" Jain, M. P. Indian Constitutiona! Law, Wadawan and Co., New Delhi (5" edn. 2003), p23

i l)'t:c) AN An Inroduction 10 the Study of Consiinerion, MacMilan & Co. Lid, London (10th edn, 1963),
p. 151

' Amal Ray, “Mier-Governmental Relations in India ™, Asia Publishing House, 1966 p.24

* D.1De. “The Constitution of India”, Asia Law House, Hyderabad Vol. 2. 2002, P.1952.

" Jain, M.P, “Indian Constitutional Law™, wadhawa Nagpur P.557.

" Article 245(1) of the Indian Constitution; Subject 10 the provisions of this Constitution, Parliament may make
laws for the whole or any part of the termitory of India, and the Legislature of a State may make laws for the
whole or any part of the State.

* Anticle 246 includes the following clauses.

| )Notwithstanding anything in clauses (2) and (3), Parliament has exclusive power to make laws with respect to
any of the matters coumerated in List | in the seventh Schedule (in this Constitution referred 1o as the "Union
List™)

2)Notwithstanding anything in clause (3), Parliament, and, subject to clause (1), the legislature of any State also,
have power 1o make laws with respect to any of the matiers enumerated in List 11 in the Seventh Schedule (in
this Constitution referred 1o as the "Concurrent List™)
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powers of the Parhament and State Legaslatures have been divided into three lists m the Seventh Schedule of the
Constitution. Seventh Schedule contains three lists 1¢. Union List having 97 subject matters on which the
Parliament having exclusive power to make laws, State List contain 66 subject matters on which State
Legislature can make laws and there are 47 subject matters in the Concurrent List on which both Union and
State Legsslatures can make laws concurrently. State List covers only Sixty Six items it is comparatively small
ficld than Union List even though State Legislation is curtailed by making a number of entries in the State List,
subject to entries in the Union List' or Concurrent List® or any other law made by Parliament'. Some items in
Concurrent List are made subject 1o Union List* or 1o any faw made by the Parliament”. The Article 246 would
show that the non obstante clouses are mere aids 1o the interpretation of the entries in the three lists that is
whether the subject matter of legistation in question appertains to the List 1T or List 111, The course indicated by
these clauses is that the court must proceed in the following order: list 1, List 1T and thereafier List 11°

Apart from this scheme if any matter does not fall under any of the lists, then as per Article 248 read with Entry
97 of the Union List, Parliament can excercisc the residuary legislative power. In Dhillon’ case the Supreme
Court by majority has ruled that once it is found that the subject matter of the impugned legislation does not fall
under any entry in List 1l or 11l then Parliament can 1ake recourse to the residuary power, or it can be combined
with any entry in List-1. Since the Article 246 (2) gives power to two Legislatures, a conflict can arise between
laws passed on the same subject by the two Legislatures, To deal with this sitwation, the complicated provisions
of Article 254 may be analyzed into the following propesitions.

1. Clause (1) says that if a State law relating to a Concurrent Subject is repugnant 1o 8 Umion law relating to
that subject, then whether the Union law is prior or later in time, the Union law will prevail and the State
faw shall 1o the extent of such repugnancy be void®

=]

The State law however does not become void as soon as the Union Parhiament legislates with respect (o the
same subject. There is nothing 10 prevent the Sute Legislature 1o legislate with respect to a concurrent
subject merely because there is a Union law relating to the same subject. Art 254 (2)" is atracted only if the
State law is repugnant to the Union Act', which means that the two cannot stand together’

3)Subject to clauses (1) and (2), the Legislature of any State has exclusive power to make laws for such State or
any part thereof with respect to any of the matters enumerated in List 11 in the Seventh Schedule (in this
Constitution referred (o as the "State List")

4)Parliament has power 1o make laws with respect to any matter for any part of the territory of India not
included in a State notwithstanding that such matter is a matter enumerated in the State List.

! State List Entries 11,13,17, 22, 2324, 32 & 54
* State List Entries 11,13, 26, 27 & §7

' State List Entrics 12, 37& 50

* Concurrent List Entries 19 & 32

* Concurrent List Entries 31, 33(a) & 40

" Jennings, “Some Characterstics of the Indmn Constitution™, Published by Geolfrey Cumberlege, Oxford
University Press 1953, P61

"(1971) 2SCC 779 : AIR 1972 SC 1061

" Article 254(1) If any provision of a law made by the Legislature of a State is repugnant to any provision of a
law made by Parliament which Parliament 18 competent 10 enact, or 10 any provision of an existing law with
respect to one of the matters enumerated in the Concurrent List, then, subject to the provisions of Clause (2), the
law made by Parhament, whether passed before or afier the law made by the Legislature of such State, or, as the
case may be, the existing law, shall prevail and the law made by the Legislature of the State shall, to the extent
of the repugnancy, be void.

"Article 254 (2) Where a law made by the Legishature of a State with respect 1o one of the matters enumerated in
the Concurrent List contains any provision is repugnant 1o the provisions of an earlier law made by Parliament
or an existing law with respect to that matier, then, the law so made by the Legislature of such State shall, if 1t
has been reserved for the consideration of the President and has recerved s assent, prevail in the State

' Amalgamated EC. v. Ajmir Muncipality AIR 1969 SC 221 (234)
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Union Supremacy

In addition to the long arms of Union and Concurrent Lists leaning balance of legislative powers in favour of
the Parliament, there are several ways in which the plenary powers of the Union Legislature are ensured by
Constitution. The scheme under the Constitution tilting balance of Iegistative powers in favour of the Union
may be conveniently divided in to three heads®,

|, Legislative Mcthods of the Union to Control over States:
2. Provisions under the Constitution ensuring national supremacy in legislative fickls and

Legistative Methods of the Union to Control over States
In spite of clear demarcation of Union and Swute subjects under the Constitution, Union Legislature exercises
control over the power of State Legislature to make laws. Those circumstances are explained hercunder.

1. Previous sanction to itroduce legislation in the State Legislature (Article 304)
2. Bills which must be reserved for President’s consideration

3. Instruction of President required for the Governor 1o make Ordinance relating to specificd matters [Article
213(1)).

4. Veto power in respect of other State Bills reserved by the Governor (Article 200)

Provisions under the Constitution ensuring national supremacy m legislative fields
I, Power of Parliament to Legislate in the National Interest (Arucle 249)

1]

Legislation with the Consent of States

3. Legslation for Giving Effect 10 International Agreements
4. Legislation during Proclamation of Emergency
a2 Navonal Emergency

b.  Failure of Constitutional Machinery in States

The Constitutional (101" Amendment) Act, 2016

Prior to the constitution came into force the concept of Goods and services was a State subject and it was placed
under Entry 48 of the Provincial List of VII Schedule of the Government of Inda Act, 1935. As per this entry
Provincial Legislature could make legislation on the subject “taxes on the sale of goods and on advertisements™
But there was no subject “tax on sale of goods™ in the Federal List. Hence, only State legislatures were having
exclusive power 1o make law on that subject. Again, there was no restriction on states power 10 levy tax on sale
of goods. Each States Legislation relating to sales tax had its own scparate definition clauses with respect to
sale.

After Constitution came into force, Entry 54 of the States List deals with the “taxes on sale or purchase of
goods.™ As a result of this entry only State Legislatures can make law on taxes relating to sale of goods. There
was no corresponding provision in the Union List for Jevying tax on the sale of goods so as to give power to the
Union Legistature to make law on this subject. But, the 6" Constitutional Amendment Act, 1956 substituted the
words “taxes on the sale or purchase of goods other than newspapers”. subject to the provisions of entry 92A of
Union List. Therefore the entry gives power to the State Legislature to make law on the subject taxes on the sale
or purchasc of goods other than the newspapers. But such law enacted by the State Legislature is subject to the
law made by the Parliament under entry 92A of the Union List. This 6* Constitutional Amendment Act, 1956
also inserts a new entry to the Union List 1.e. entry 92A it states about “Taxes on the sale or purchase of goods
other than newspapers, where such sale or purchase takes place in the course of inter State trade or commerce,™”
As a result of this Constitutional Amendment, legislation pertaining (o levy tax on the sake or purchase of goods

' Zaverbhai v. State of Bombay, AIR 1954 SC 752

* Anirudha Prasad, “Centre State power under Indian federalism ™, Deep & Deep Publication, New Delhi 1986
p 9%

¥ Section 2 of the Constitutional (6™ Amendment ) Act, 1956
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conferred to the Umon Legistature. This position 1s continued until enactment of the 101* Constitutional
Amendment Act, 2016

Before Hundred and First Constitutional Amendment Act, 2016 State cannot tax services and vice a versa,
Centre cannot tax goods within State. As a result there was no scope for enactment of GST in India without
making amendment 10 the Constitution. For GST 0 be implemented Article 246 needs 1o be overruled,
otherwise there 1s no chance of implementing the GST. In this regard the 101" Constitutional Amendment Act
was enacted to make certain changes to the Constitutional provisions so as to implement the GST

State exclusive jurisdiction over agriculture

Agriculture is a multi-faccted activity and therefore, the framers of the Constitution distributed the various
subjects of legislation in respect of agriculture and related matters between the Union and the States on a
threefold pattern.

. Agnculture and most mattes ancillary 10 or directly connected with it, were placed within the exclusive
legishative and executive competence of the States. (wide Entrics 14, 15, 16, 18, 21, 28, 30, 32, 45, 46, 47
and 48 of the State List)®

The matters of Concurrent jurisdiction of the Union and the States relating to agriculture are: ‘Prevention
of the extension from one State to another of infectious or contagious discascs or pests of  affecting men,
animals or plants” (Entry 29). Trade and commerce in, and the production, supply and distribution of
products of any industry (including onc having a nexus with agriculture) controlled by the Union by virtue
of a law made by Parliament under Entry 52, List 1, or of food-stuffs, cattle fodder, raw cotton and raw
jute (Entry 33); and ‘Price control' including that of agricultural products and agricultural inputs (Entry
34). Apart from the above, ‘Economic and social planning' in Entry 20 of the Concurrent List is
comprehensive enough to include planning and development of agriculture and related activities.

[

3. Certain matters refated to ‘agriculture’ in the State List have been made expressly subject to List [ or 1L
Examples of these matters are to be found in Entries 17, 24, 26 and 27 of the Stute List,

Constitutional Validity of Farm Acts, 2020

The Central Government has invoked Entry 33 i the List 111 which essentially deals with trade and commerce,
Agriculture though, s exclusively a state subject listed in Entry 14 in List 1 along with Entry 26 in List 11
which refers to “trade and commerce within the state”. The path taken by the Union Government weaken the
spirit of cooperative federalism which is a part of the basic structure of the Constitution even when the Judiciary
has upheld the legislative powers of states in Intra-state Agricultural marketing. The Laws certainly have a poor
legal vahdity but are expected 1o pass the test of constitutionality when challenged in the apex court

The 1ssuc has been ratsed by many farmers that how can the Centre take decision on something which has been
listed under the State list. In Indian Constitution, the VII schedule has defined the subjects of jurisdiction for
Union and State Governments. List T has subjects reserved for union Government (Union List), List 11 has
subjects reserved for the state Government (State List) and List 3 has the subjects reserved for the both state and
Union government {Concurrent List). Agriculture has been listed under the entry no. 14 of State list. Now while
formulating the Farm Act union Gowt, has invoked the Entry 33 of hist 1l which says that the Parhament can
make laws in Public Interest on the matters involving trade, commerce, production, supply and distribution of
industrial Products. Article 249 of Indian Constitution deals with “the power of Parkiament to legislate with
respect to a matter in the state list in the national interest.” This Article gives the power to the Parliament to
make laws with respect 1o any matter enumerated in the State List if it comes 10 the national interest. Taking the
same contention Writ Petition was filed before the Supreme Court of India and it was registered as Rakesh

' The Constitution (One Hundred One Amendments) Act, 2016 was enacted w.e.f 8th September 2016

* Accordingly, agricultural education and research, protection against pests and prevention of plant discases;
preservation, protection and improvement of stock and prevention of amimal diseases; vetennary traming and
practice; pounds and the prevention of cattle trespass; land, rights in or over land, land tenures including the
relation of landlord and tenant; collection of rents; transfer and alicnation of agricultural land; land
improvement agnculiural loans: colomization; fisheries; markets and fairs: money <lending and money-lenders;
relief of agricultural indebtedness; cooperative societics; land revenue, maintenance of land records taxes on
agricultural income; dutics in respect of succession Lo agricultural land and estate duty in respect of agricultural
land, have all been made exclusive responsibility of the States.
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Vaishnay & Ors v Union of India & Ors'. Court stayed The implementation of the three farm laws 1) Farmers*
Produce Trade and Commerce (Promotion and Facibtation) Act, 2020, (2) Essential Commoditics
(Amendment) Act, 2020, and (3) Farmers (Empowerment and Protection) Agreement on Price Assurance and
Farm Services Act, 2020,

CONCLUSION

Based on the foregoing discussion, it can be concluded that the spinit of Indian Constitution demands that the
Union and States are independent 1o make laws i their respective field assigned by the Constitution. Though
the Union has supremacy in certain situations that is also mentioned in the Constitution itself, but that does not
gives them legitimacy to encroach upon the State List and If Union Government keeps on transgressing the
limits, then it will ultimately destroy the fabnic of the basic structure of the Constitution 1.¢ Federalism. The fact
that under the scheme of our Constitution, greater power is conferred upon the Union vis-a-vis the States docs
not mean that States are mere appendages of the Union. With the sphere allotted to them, States are supreme.
The Union cannot tamper with their powers. Henee the Independent Judiciary must playing its judicial activism
role interfere in such a situation suo-motu and delimit adversanal federalism of the Union and shows them the
path of cooperative federalism in order to save the basic structure of the Indian Constitution. Though the
Agriculture remains within the State List, the State is handicapped from exercising any control over the
agriculture and curtailed the power of the State o impose any tax or cess by the APMC resulting in a huge
income loss for the State Governments. In the light of above premises, the author submits that the three Farm
Acts on agriculture cnacted by the Union Parliament goes against the spirit of federalism. hence legally
speaking , their Constitutional validity shall be highly questionable & debatable before the Court of law and
Judiciary definitely upheld and protect the basic structure of the Indian Constitution

' Rakesh Vaishnay & Ors v Union of India & Ors, WP_ 11182020
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CONUNDRUM OF MEDIA- RIGHT TO PRIVACY AT PERIL

Dr. Sujatha. S
Associate Professor. BMS College of Law, Basavangudi, Bengaluru

“The court of public opinion moves much faster than the law™-T E

INTRODUCTION

Media nvolvement and passing verdict in under trial cases are increasing rapidly the impact of media is also
affecting the Judges where they are somechow compelled emotionally or through other factors to take decision
based on the media criticism and there are many examples on the same, medin house has an upper hand when
the verdict needs to be passed in high profile cases, The media has also invelved themselves in investigation and
provide opimon on the same to general public which 1s actually and roadblock to investigation agency. Its
nghtly said that if there must be a smooth running of the democracy then freedom of speech and expression
must prevail, though the media helps in social, political changes but sometimes they are also used as a tool for
other uncthical activities which tampers the tranquillity of the country

Media holds a power 1o interpret the opinions of the public at large and also capable of highlighting any such
issuc or news through its clectronic mode and gain public attention. The media is considered to be one of the
cfficicnt tools in a democratic country in the Indian constitution under article 1%a) which guaraniees freedom
of speech and expression also provides this right to tho media as the makers of the constitution have envisaged
that existence of powerful media is the cornerstone of a democratic country especially m Indm which s diverse
with vanous culture and customs

Its undisputable that in many dimensions the unprecedented media has being beneficial to the general public
and it bas also gained appreciation from state and judicial organs where fearless and cthical journalism bhas
helped them to serve justice to people who were victinused, however as we know that every coin has two sides
s0 docs media as its well known fact that right to freedom of speech and expression is not absolute in nature and
hold certain restriction these restrictions are imposed so that it would not overpower other freedom.

The role of media is not confined towards expression of an individual’s opinion or views but it's also
responsible and tool to build once’s view on various aspects such as regional national and international agenda.
One of the main objectives of the media is 1o mobilize the thinking process of millions of people the media role
is magnums where justice learned hand of the United States quoted that “the hand that rules the press, the radio,
the sereen and the far spread magazine rules the country™. In recent era medin also plays a role of the judiciary
where they are conducting trial on their respective platform without any authonisation and pass the verdict
agamst any individual cven before the trial would start before the court of law. Media cannot usurp the
functions and deviate the actual function of the state and musguide the public

The current generation which 1s found of breaking news and increase of competition the media has opled
virious other ways to incrcase the TRP and also attract the attention of viewers are has more often amounted to
distortion of facts and sensationalization, this act as an encouraging factor and motives the use of intrusive
newsgathering practices which tend to violate the privacy of people who are subject to such coverage. The issue
is worsened when the media extensively covers sub-judice matters by providing opinions that are prejudicial o
the interest of partics who have been tried by the judiciary.

MEDIA TRIAL

In our society whenever a sensitive issuc has been taken up by the state and judicial authoritics there s always
curiosity where they look forward for every minute update on the ssuc as it being the wlk of town and try to
collect information from the available sources in order to cater such section of society the media would self-
analysc and interpret facts and publish the same to public at large however such mvestigation by the media 15
prohibited i Indm bat stll there 15 existence of such practice where the media house pass verdict against the
individual based on the unreliable facts and make a person accused or innocent this procedure is called as
MEDIA TRIAL

In the recent times there bave been several events where the media bas indulged in conducting trial and has also
passed verdict even before the court gives its judgement and such verdict have had a major impact on the lives
of the individuals who were mvolved in said incident, and also have labelled many persons as accused and
criminals.
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2-Prejudice to Judicial Process

The principle of matural justice: *every accused has i right 1o a fuir trial” clubbed with the principle that *Justice
may not only be done it must also seem to be done’. In present context media has been known a8 court of public
and have directly indulged themselves in interfering with court proceedings, this act of media which overlooks
the golden principle of jurisprudence 'presumption of innocence until proven guilty’ and ‘guilt beyond
reasonable doubt’ is a grave injustice caused to the seekers of justice and also hampers the image of judiciary in
public at large,

The apex court have made observation regards 1o the presumption where it states that “to emphasise on the fact
that the presumption is legal in nature. This should not be destroyed at the very threshold through the process of
media traal especially when an investigation is pending in the matter. Such a subversion of the criminal justice
system would be in derogation of the rule of law and would also impinge upon the protection granted to an
accused under Article 21 of the Constitution It was also observed that protection of such presumption is
essential for maintenance of the dignity of the courts and is one of the cardinal principles of the rule of law in a
free democratic country. Reporting or criticism in sub-judice matters must be subjected 1o checks and balances
50 as not to interfere with the administration of justice”.’

The present media has created a major blockage towards the criminal justice administration of the nation where
the media is constantly abusing their powers and also their interference in the role of other authoritics have
made people lose bope in the justice system and administration of our country. Media have therr implied right
enshrined under article 19(1)a)” of the Indian constitution. this freedom encompasses the right to freely express
one’s opinion through writing, speaking, printing pictures or any other form and this nght was termed as
foundation of democracy because without free discussion and expression of once opinion its impossible for a
government to perform’

The judges and investigating authorities who are involved cases which are of high profile shall also be
influenced by the media trial as there are also human beings who stand on the same footing as the other humans
are who hold similar emotions and sentiments and they are also subjected 1o such prejudice trials conducted by
media and the probability of they being influenced stands evident and this would violate the fair trial and also
the basic principles of natural justice and judicial process. *There are various instances where the apex court
have drawn the line between the phrases such as “media tral”, “fair trial” and freedom of speech and
expression.’

Influence on Judges

The Supreme Court in State of Maharashira v, Rajendra Jawanmal Gandhi® observed that has held that a trial by
press, clectronie media or by way of a public agitation is the very anti-thesis of rule of law and can lead to
miscarriage of justice and a Judge is to guard himselfl against such “pressure’.

The apex court held that “Conviction, if any, would be based not on media’s report but what facts are placed on
record. Judge dealing with the case is supposed to be neutral, Now if what petitioner contends regarding denial
of fair trial because of these news items is accepted it would cause aspiration on the Judge being not neutral
Press report or no reports, the charge to be framed has to be based on the basis of the material available on
record. The charge cannot be framed on extrancous circumstances or facts dehorns the material available on
record. While framing the charge the Court will from prima facie view on the basis of the material available on
record. To my mind, the apprehension of the petitioner that he would not get fair tnal 5 perfanctory and without
foundation. None of the news items, if read in the proper prospective as a whole, lead to the conclusion that
there is any mierference in the administration of justice or m any way has lowered the authority of the Court
The Trial Court has rightly observed that after the charge sheet has been filed, if the Press revealed the contents

'Anukul Chandra Pradhan v. Union of India; (1996) 6 SCC 354
“Freedom of Speech and Expression

'Ramesh Thappar V. state of Madras A LR 1950 §.C 124 - 3-
*Manu Sharma v, State (NCT of Delhi); (2010) 6 SCC |

P.C. Sen, Inre; AIR 1970 SC 1821 and Reliance Petrochemicals Lid. v. Indian Express Newspapers, Bombay
(P) Lid ; (198%) 4 SCC 592,

*Crl. M.P. No 83997
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of the charge sheet 1t by nself by no stretch of imagination amounts 1o iterference m the admimistration of
justice,™!

The apex court have clearly differentiated the role of media and judiciary and has provided clarity stating that
the media and judiciary are two different institutions and there i no possibility for overlapping of power or
functions, hence its forbidden to discharge the function of other body which it is entitled to. This clarification
statcs that medin houses are expected to perform within their sphere that is journalism and not involve or cat as
special agent of the court.

Effect of Media trial

Arushi-Hemraj Murder Case

This case gained a lot of media attention and was in the news for a very long time. Aarushi was murdered along
with her houschold worker Hemeaj in May, 2008, Initially, a Jot of names occurred on the suspect list. The
sensational media coverage was criticized by many as a trial by the media, which involved salacious allegations
against Aarushi and suspects. The media raised questions on Arushi's character as her affair with Hemraj,
though no provident evidence had been found for the same. The parents were convicted for the murder and
sentenced 10 life imprisonment in November, 2013, But it was argued by many critics that the case was based
on very weak evidence, the evidence was not strong enough to fully blame parents for the murder, there were
other suspects 100 but because of media tnal interference, 1t raised questions in minds of the peopie. In the
Allahabad High Court, the decision was challenged by the Talwar's, which later in 2017 acquitted them as
wiving them benefit of doubt and calling the evidence as unsatisfactory.

Sheenn Bohra Murder Case

In the year 2012 Indrani Mukerjee was arrested for the murder of Sheena Bora, the shocking news, in this case,
wis that Sheena was the daughter, not the sister as claimed by Indrani Mukerjee. The medin highhighted the
case and even afier her arrest Indrani never aceepted that she had two children and was stuck to her statement
claiming Sheena as ber sister. The murder also brought into light the murky fimancial dealings of Indra
Mukerjee and her husband Peter Mukerjee They successfully manipulated facts bence no trail was initated
agamst them for three years. The personal life of Indrani Mukerjee had been pierced by the tormenting cyes of
the medin which paved the way for fresh debate in the murder trial issue of the accused. Indrani’s character and
personal life, all the aspects which have no ration with the investigation of the murder of Sheena were under the
public lens of scrutiny through media. The journalism cthics had been again under the controversial debate due
1o their meddling with the personal matter of the sccused.

Jessica Lal Murder

In 1999, Jessica Lal (model turned barmaid) working in a restaurant owned by soculite Bona Ramani in
Mchrauli, South Delhi's, was shot dead by Manu Sharma (alias Siddharth Vashisth), son of Congress former
Union Minister, Vinod Sharma after Jessica refused to serve liquor 1o him and his friends. This case
immedmtely gained media coverage after the murder when the accused was acquitted by the trial court, This
case became one of the 1op cases where the public pressure and media compelled the justice system to take a
second look at this case. Though Manu Sharma was acquitted initially in the year 2006 as the Delhi police failed
to sustain the grounds on which they had built up their case afier public outery duc to the media coverage of the
case, the Delhi High Court sentenced him to life imprisonment

Sushanth Singh Rajput Case

In the wake of the death by suicide of the popular Indian actor, Sushant Singh Rajput, the reporting of this case
provided for a sad state of affairs by news reporting channels, The reporting by such news channels hampered
the investigation which was exponentially important foe justice administration, Several Public Interest
Litigations were filed in the Bombay High Court against the media trials in the wake of such reportage. The
phenomenon of declaring the accused as a convict even before the Court had given its judgment, is called media
trials, It is the widespread coverage of the guilt of the accused and imposing a certain perception about him,
regardless of any of the verdict given by the court of law. In the present case, the reputation of the partner of the
deccased actor, actress Rhea Chakraborty, was brutally tom apart by the media houses in what may constitute a
“media trial”

'Sushil Sharma v. The State (Delhi Administration) and Ors1996 Cril.) 3944 -4

" K. Anand v. Delhi High Court; (2009) 8 SCC 106 as well as MP. Lohia v. State of W.B.; (2005) 2 SCC 686.-
5.
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Freedom of Press V/s Right to free and fair trial

Freedom of the press has always been a cherished nght in most of the democratic countries and the press has
rightly been described as the fourth pillar of democracy whereas a fair rial is o fundamental right which flows
from article 21 of the Constitution. Denial of the fair trial is the denial of human rights'. The right to a fair trial is
an absolute right that is provided to any individual, within the territory of India vide Article 14, Article, 19,
Article 20, Article 21 and Article 22 of the Constitution of India. The trial conducted by media flouts the
principle of fair tnal. Under Artacle 191 Ma) of the Constitution, the nghts of the freedom of Press have been
recognized as Fundamental Rights and under Article 21 of the Constitution the accused/suspect and under trial
and the Civil litigant have Fundamental Right to have a free and fair trial every person, therefore, has a right to
a far trial by & competent court in the spirit of the nght to life and personal liberty. Thus, right 10 a fair trial
being a fundamental right cannot be refused 1o any person by the virtue of Constitution.”. The Supreme Court
explained that & “fair trinl obviously would mesn o trial before un impartinl Judge, » fair prosecutor and
atmosphere of judicial calm. Fair trinl means a trial in which bias or prejudice for or agamnst the accused, the
witnesses, or the cause which is being tried is eliminated,”™,*

The media has impact tnal at a larger extent, where the tnal conducted by media hinders the fair wrial, there are
several instances where the media houses have extended their rights which is prejudicial in the interest of the
public. The media’s impact on public is to greater extent where the media is known to be truthful and anything
against them will be termed biased and unethical. The Hon'ble Apex court beld that *No doubt it would be
mischicvous for a newspaper 1o systematically conduct an independent investigation into a crime for which a
man has been arrested and to publish the results of that mvestigation. This is because trial by newspapers, when
a trial by onc of the regular tnbunals of the country is going on, must be prevented. The basis for this view 1s
that such action on the part of a newspaper tends 10 interfere with the course of justice whether the investigation
tends 1o prejudice the accused or the prosecution. There is no comparison between a trial by a newspaper and
what has happencd in this case.” The Supreme Count of India has held that “frecdom of the press extends 1o
engaging n uninhabited debate about the involvement of public figures in public issucs and cvents. But, as
regards their private life, o proper balancing of freedom of the press as well as the right of privacy and
maintained defomation has to be performed in terms of the democratic way of life laid down i the
Constitution™.*

The Contempt of Courts Act, 1971

The trials conducted by media or nay publication made by the media 15 immune from contempt proceedings
However, any publication which interferes with or obstructs or tends to obstruct any proceeding, be it civil or
criminal, and the course of justice, which is actunlly a pending proceeding, constitutes the contempt of court. Tt
has been termed as contempl because some of the acts which are published before the verdict given by the
court, can mislead the public and affect the rights of the accused of a fair trial, Such kind of publications may be
related to his previous convictions or the confession he made in front of the police or merely character
assassination of the accused. Article 19(1)(a) of the Constitution of Indi guarantees, freedom of speech and
expression and Article 19(2) permits reasonable restrictions 10 be imposed. Article 19(2) does not refer 10
administration of justice but mterference of admunstration of justice is clearly referred 1o in the definition of
‘criminal contempt’ in Section 2 of the Contempt of Courts Act,1971 and in Section 3 amounts 1o contempt,
Therefore, any publications or media coverage which mterfere or tend to interfere with the administration of
justice amount to criminal contempt under the Contempt of Court Act and the provisions of that Act imposc
reasonable restrictions on freedom of speech, such restrictions would be valid,

Regulating Bodies

Currently there 18 no statutory body which would govern the news channels majorly all are self-regulated. The
News Broadeasting Standards Authority is one such regulatory body which has been created by the association
of news broadeaster’s which has o set of ethical code which regulate the television content, the said body has

'Ratiaram v, Swte of Madhya Pradesh AIR 2012 SC 1485-6-

‘Mancka Gandhi Vs Union of India 1978 SCR (2) 621

'Mohd. Hussain @ Julfikar Ali v. The State (Govt. OfNct),Criminal Appeal No. 1091 of 2006
‘Zahira Habibullah Sheikh v. State of Guiarai(2003) 2 SCC (Jour) 73

" Saibal Kumar Gupta and Ors. v B K. Sen andAnrAIR 1961 SC 633

"R. Rajagopal v, State of T.N(1994) 6 SCC 632-7-
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very limited powers where 1t can censure, admomsh and warn any such broadcasters who are violating the code
cthics and also fine such broadcasters a sum of Rs. One lakh of there is a violation, Broadeast Editors
Association is also a body which works on similar note. The media house has separate body which governs the
advcrluscmcms and thosc bodics are governed through agreements and not have any statutory power for the
same

200th LAW COMMISSION REPORT

The law commission of India in its 200 report released in 2006 august has titled it as “Trial by Media: Free
Speech and Fair Trial Under Criminal Procedure Code, 1973" which broadly deals with several aspects of rights
relating to freedom of specch |, freedom of press, right (o fair tnal The commission bas said, “Today there is
fecling that in view of the extensive use of the television and cable services, the whole pattern of publication of
news has changed and several such publications are likely to have a prejudicial impact on the suspects, accused,
witnesses and even judges and in general on the administration of justice “ Justice M. Jagannadha Rao stated
that this was taken up by Suo-moto considering the prejudicial coverage of news and information. In the current
scenario there is an extensive use of electronic media and its clearly visible that the media publications have
gone through a drastic change and this change is unhealthy as it has encouraged many prejudicial news affecting
the public opinion

The commussion report has tried (o claborate the pros and cons of media trial where it has made recommended
to address the hindening coffect of medial trial on criminal justice system, further it has recommended in
prohibition of publication anything that is prejudice to accused and such publication shall be prohibited from
time the accused 15 arrested. The report noted that at present, under Section 3 (2)of the Contempt of Court Act,
such publications would be contempt only 1f a charge sheet had been filed i a criminal case. The Commussion
has suggested that the starting point of criminal case should be from the time of arrest of an accused and not
from the tme of filing of the charge sheet. In the perception of the Commission such an amendment would
prevent the media from prejudging or prejudicing the case. Another controversial recommendation sugpested
was 1o empower the High Court to dircet o print or an clectronic media (o postpone publication or telecast
pertaining to a cromnal case and to restrain the media from resorting touch publication or telecast. The 17th
Law Commission has made reccommendations to the Centre to enact a law to prevent the media from reporting
anything prejudicial to the rights of the accused in criminal cases from the time of arrest, during investigation
and tnal

CONCLUSION

Media in today’s world has emerged to be a necessary evil and there is an alarming need to regulate the same
there 1s a grave necessary to have stringent laws as its evident that there 1s competition of media houses and
commercialization of information has encouraged many unlawful practices which 1s against the public good.
The role of Media to provide information emerge as one of the fundamental rights enshrined under part 11l of
the constitution, night to speech and expression which directly reflect the publication acre subject 1o certain
restriction which are provided under Article 19(2) of the constitution

One of the effective methods 1o regulate media is 1o bring them under the Tability of contempt jurisdiction
where the court will be empowered to penalise and punish those who violate the basic conduct and cthics. The

apex court have approved many contempt cases against media as they cannot be permitted with nght to freedom
of speech and expression to that extent which would prejudice the trial.

9-

""The Advertising Standards Council of India -8-
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REDRESSAL MECHANISM UNDER E-COMMERCE RULES, 2020- A BLESSING FOR E-
CONSUMERS

Dr. Gayathri Bai §
Assistant Professor, BMS College of Law, Bangalore

INTRODUCTION

E-commeree is playing a vital role m fulfiling the demands and needs of consumers in all aspects but the
question is, are consumers satisfied with service provided by e-commerce entitics. E-commerce means selling
and buying goods/ services through digital platform. There are many c-commerce players like Amazon,
Mynthra, Ajio, Flipkart, tatacliq, etc., sclling goods. providing services through online platforms. People who
arc purchasing through online platform are called e-consumers. In the present digital era, consumer 18 a king as
he gets all the goods at his finger tips for sclection and the same will be delivered at his door step within no
time

In India, e-commerce is regulated according to E-Commerce Rules, 2020. The sawd rule monitors and controls
the activities of e-commerce players and at the same time it protects the interest of e-consumers. Because of
advanced technology, e-commerce has grown enormously and simultancously it is attracting greater number of
consumcrs al global level as there is no jurisdictional limit on ¢-commerce entitics. The new E-Commerce
Rules, 2020 deals with dutics and liabilities of ¢~commerce entities. The primary issues about online shopping
are privacy issucs, unfar trade practices, musleading advertisements, ctc,, When a consumer uscs digial
platform, he needs to share many sensitive data with e-<commerce entity, but sometime, without the consent of
consumers his’her personal sensitive data will be shared with the third person which violates consumers’
privacy and at the same it is punishable under Information Technology Act, 2008, But the question is how many
e-consumers are aware about the platform available for them to protect their rights. The major issue involved
here is the terms & conditions in privacy policy adopted by the e«commerce entitics which are different
standards and it always go unnoticed by the e-consumers. There must be some standard privacy policy to be lad
down by the authonities.

The rescarch paper will throw light on how effectively the present e-commerce rule is addressing the issues
mentioned above relating to e-consumers and redressal mechanism i India. It also throws light on measures 1o
be taken by the authoritics in creating awareness among e-consumers and the active role of consumer authority
in redressal mechanism.

E-commerce entity

A person who owns, operates or manages digital or clectronic facility or platform for clectronic commerce, but
does not include a seller offering his goods or services for sale on a market e-commerce entity.” Apart from e-
commerce entitics, inventory e-commerce entity and market e-<commerce entity which provides an information
technology platform on a digital or clectronic network to facilitate transactions between buyers and sellers’
Amazon, Flipkart, cte falls under market e-commerce entity category.

Duties of e-commerce entities

e To appoint a nodal person of contact who shall be a resident in India to ensure the compliance of the ¢-
commerce rules. This helps in resolving the jurisdictional 1ssues while addressing the wssues relating to off
shore e-commerce entity and also give easy access 10 the consumers in [ndia

e E-commerce entity shall disclose clear/ correct information relating to name of the entity, principal office,
details of the websies, contact details and details about the grievance officer on their online platform and
the same shall be accessible to all the consumers for casy communication specially for quick redress of
their grievances.

e  E-commerce entity shall not indulge in unfair trade practices, in case they practice unfair trade practices
defeating the interest of the consumer, it shall by inquired by the consumer commission.

! Definition under Rule 3 of E-commerce Rule 2020,
? E-commeree Rule, 2020
* Rule 4 of E-Commerce Rule, 2020
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e  There shall be appointment of gnievance redressal mechanism who has a duty to acknowledge the receipt
of the consumer complaint within 48 hrs and it should to addressed within one month,

e Discrimination between the consumers shall be permitied in an arbitrary manner affecting the rights of the
COnsSumers

The above dutics are imposed on all the e-commerce entities, but how far these duties are complied by them. In
the present pandemic situation purchase through online mode has been increased but most of the ¢-consumers
are not aware about the above provisions. Many times, the information disclosed on websites will not be clear
and sometime it will not be available ‘accessible for consumers

Redressal Mechanism under E-Commerce Rule, 2020

In the present situation, e-consumers prefers online mode of redressal mechanism. As per the rules mentioned
above, every e-commerce entity should appomt grievance officer in its premises facilitating the speedy disposal
of cases. Many online sale platforms do not disclose the name and address of the grievance officer. The New
Consumer Protection Act, 2019 provide provisions for establishment of mediation cells at commissions at all
level 1o facilitate speedy disposal of the consumer complaints. As per UNCTAD model, the online mediation
and conciliation mode can also be adopted instead of regular consumer forum proceedings'. Ticket number for
cach complaint lodge shall be allotted which will help the consumers 1o track the status of their complaints
which is really belps e-consumers to get remedy

A few digital platforms of e-commerce entity mislead consumers by giving incorreet information or through
misleading advertisement. There 15 no doubt that the e<commerce rules provide provisions dealing with such
situation but whether the consumers know about the onfine redressal mechanism, As per the new rules, every ¢-
commerce entity must have redressal office in its premises and provide remedy for consumers, There are so
many digital platforms provided by e-commerce entities 10 expand therr business. To attract consumers, they
indulge in unfair wade practices by quoting less price than the actual cost. The consumers who want goods at
affordable price should not become a scape goat because of such unfair trade practice.

When goods are sold through online platform, it becomes difficult for consumers to cheek quality and
sometimes, they won't get goods as per their expectations. In such situations, the *Retum & Refund Pobicy' of
c-commerce entities play a vital role but again there is no uniformity adopted by them and same needs 1o be
addressed. Another major issue which needs (o be addressed in ecommerce and protection of e-consumers
interest s online financial fraud and ¢-consumers are the major victim.  [n this situation, there must be some
initiative 1o be taken by e-commerce entity 1o take action to safeguard the interest of consumers. As we are all
know that anybody can access digital platform information globally, ot this point it becomes difficulty for a
consumcr 10 find out proper authority 1o access justice specially when an enltity is an overscas entity.

The new Consumer Act, 2019 has provided provisions for estabhishment of Central Consumer Protection
Authority having power to investigate and provide remedy for consumers, but the question s how far this
authority 1s functioning cffectively and reaching consumers specially e-consumers. The practical issucs
involved in online purchase mode are many entities do not disclese the name and address of the entity which
shakes the confidence of c-consumers, proper breakup value of the goods will not be specified by the entity
which will be purchased by consumers. Many overscas entitics are sclling goods in India and it consumes a lot
of time and quite expensive also and at the same time redressal mechanism for online purchase is a complicated
process which defeats consumers” interest.

Consumer Protection Councils
The Consumer Councils shall be established at Centre and State kevel by the respective governments (o fulfill
the following objectives:

e To promote and protect the rights of consumers,
e Protection against the hazardous goods sold in the market.

e To protect agamst misicading advertisements, unfair trade practices practiced by the sellers relating to
quality, quantity, price, eic
e Right to access to all variety of goods for competitive prices.

"UNCTAD E-Commerce Guidelines 2017
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e  To protect the night 1o seck appropriate remedy at consumer forums.
e Tocreate awareness about consumers’ education

These consumer councils must take itiative to create awareness among all classes of consumers spectally
provisions and forums relating c-consumers disputes in the present situation. The consumer councils can join
hands with NGOs which are working for protection of consumer rights. Being an advisory body, the council can
make recommendations for the implementation of provisions of 2019, Act and the Central government can
constitute standing council to monitor the implementation of the consumer councils

Central Consumer Protection Authority

The Centre Government under the new Act can establishment Central Consumer Protection Authority to
regulate unfair trade practices, misleading information and 10 prevent violation of consumers’ rights. The
authority also has responsibility to promote, protect and enforce consumers rights in the market.' The above
activitics will be funded by the central government from time to time.

Powers of the Authority
e Power of general superintendence

e Power of investigation

e  Recommend for adoption of intermational laws/ practices to protect the interest of consumers

e Undertake and promote rescarch in consumers right in cooperation of NGOs and other institutions
e To ke action against misleading advertisements, investigation and imposing penalty

Consumer Forums Redressal Agencies

Under the new Act 2019, various platforms arc established to redress the grievances of all classes of consumers
like Distnct Redress Commission, State Rodress Commission and National Commussion for appropriate
remedy. State government can establish District Commussion at each district consisting of President and (wo
members or more in consultation with the Central government. The district commission has the jurisdiction 1o
allow complaint when the monctary value of the goodsservices is not exceeding 1 crore. The proceedings will
be conducted by the President and one member, the admissibility of the complaint by the commussion shall be
decided within 21 days from the date of filing a complaint. If the complaint is not be rejected within the above
mentioned date, it shall be deemwed to be admitted. In case the compliant is rejected, the complaimant shall be
heard by the commission before rejecting the complnnt

Mediation Redress Mechanism

As per the new Act 2019, the provision (o establish mediation cell at district commission for the speedy disposal
of the matter. As per section 37 of the 2019 Act, the district commission can refer the complaint to the
medintion with the consent of the partics after the first hearing of the complaint by the commussion. This
provision is a new hope for consumers 1o get quick and appropriate remedy. As per UNCTAD Guidelines on E-
Commerce 2017, online mediation and conciliation opportunities can be made available to consumers for casy
disposal of cases. As mentioned above, the 2019 Act provides express provisions for mediation as a redressal
mechanism 10 resolve consumer disputes. The mediation cell shall be established at district and state
commussion by the state governments and Central government will establish mediation cell at natonal
commission.” In the same manner, state consumer commission and national consumer commission also disposc
consumer complaints as per the provisions of the new Act 2019.

The mediation cell shall maintain panel of mediators who will be traming and appointed for a period of 5 years
and chgible for reappointment. The mediation proceedings will be conducted by the appointed mediator by
considering the rights and obligations of the parties, the usage of trade and the circumstances giving rise o the
consumer disputes and other factors as per the principles of natural justice.” The mediation proceeding shall be
completed as prescribed by the regulations, if any settlement is reached by the parties and it shall be recorded in
writing and signed by the parties and their respective representatives if any. On the basis of the scttlement
agree of the partics, the medintor shall write a settiement report and forward the same 1o the commission. On the

' Sec 10 of CP Act, 2019
? Scction 74 of CP Act, 2019
*Sec 79 of CP Act, 2019
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basis of the settlement report, the commussion shall pass an order accordingly. If there 15 no settlement arrived
by the parties in mediation proceedings, same shall be reported and commission shall continue its hearing of the
matters without causing any delay. In a similar manner state consumer commission and mational commission
shall conduct its proceedings of the complaint filed by the consumer.

In the present scenarnio, the ADR mechamsm s playing a vital role m resolving many disputes. As mentioned
above as per UNCTAD model if online medintion is adopted by the consumer commussions, it will reduce the
burden of the consumer forums, saves time, cost effective and consumers will get appropriate remedy within
tme

CONCLUSION

To conclude, the Consumer Protection Act, 2019 and E-Commerce Rules are recently enforced in India to
tackle many issucs which are raised duc 10 more use of internet facilities by all, specially by the teenage
consumers. Due to advanced technology, we have become more vulnerable and our rights as a consumer are
violated to a larger extent. We have moved from the traditional rule of caveat emptor to product hability
principle where the manufacturer, dealer, supplier and sellers are held responsible for selling defective goods
through digital platform or other modes to consumers. As highlighted above, consumer is a king and king
deserves a best

Statutes:
| .Consumer Protect Act, 2019

2. Information Technology Act, 2000
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AN ANALYSIS OF INDIA COMBATING PIRACY IN INDIAN OCEAN REGION
Gurvinder Kaur

ABSTRACT

Maritime piracy is a very importani issue for International politics and when data shows that there &s a surge of
20% anacks worldwide which (s reported according to o report by the International Maritime Bureau of
the International Chamber of Commerce (10C) released in Janwary 2021, Maritime security is the need of the
hour and when the trade between countries Is becoming voluminows the necessity ts even move. The main
intention of this paper is 1o highlight the non-traditional threat in the Indian Ocean region- PIRACY. It is
noticed now and then that ships and vessels are attacked and looted by Somalian Pirates. The main choke
pointy in the Indian Ocean are the Eastern African Coast — Gulf of Aden and Guif of Guinea and the other
being St. of Malacca which is also one of the busiest routes. So my paper will be dealing with what is the role
that India is playing to combat piracy, the Maritime Piracy Bill, and also suggestions to solve the shoricomings

The research methodology &y Doctrinal, various veports and UN data 1y collected and an axsessment ix done on
the role India iy plaving to reduce the impact of piracy.

Key Words — Marttime Security, Pivacy. Indian Ocean, East African Coast, St. of Malacca.

INTRODUCTION

Shipping in the Indian Ocean Region (10R)

The Indian Ocean Region is one of the busicst routes for Intermational as well as regional shipping. In
geopolitical terms, this region s gaining importance because of the strategic location of many hubs in and
around the Indian Ocean. This is partly because of the crucial strategic significance of the trade routes that criss-
cross il. These are vital 1o the cconomics both of the extra-regional countrics, which are dependent on the nich
resources of the Indian Ocean Region (IOR), and 1o the countrics within the region iself.

Two-thirds of the world's seabome trade in oil, 50% of the world’s seaborne container traffic, one-third of the
world's seaborne bulk cargo, and the world's highest tonnage in the seabome transportation of goods are
reported to transit through the Indian Ocean each year” It is not just the extra-regional traffic from the Sucz
Canal and ports in the Middle East to destinations in East Asia, North America, and Europe that is important,
but also the intra-regional trade and various sub-regions of TOR - East Afica, the Gulf, the Indian sub-continent
and Southeast Asia. While larger ships are occasionally hijacked by Somali pirates, the smaller vessels in the
local trade provide the “bread and butter” targets and steady income for the pirates. The income comes not only
from the ransoms recerved for the release of hijacked vessels but also possibly from protection money received
for not hijacking vesscls. There s nothing new to this, Piracy has been endemic to the Indian Ocean for
centuries, with the coast of East Africa from Somalia south to Mozambique once being so unsafe that it was
referred 1o as the Pirate Coast

Background of Piracy

Pirates are not just functional characters but are one of the most scrious and devastating threats faced in the
International Waters and High Scas, The era between 1650 - 1730 is known as the golden age of piracy as there
existed thousands of pirates who looted and killed the ships, vessels, and sailors. Though maritime piracy has
existed for over 4 centurics now, sailors could not report the atrocities that happen to them ull 19921

In the year 1992, the IMB ( International Maritime Burcau) formed the piracy reporting center (PRC) which is
serving as onc point of contact for sailors who can now report firacy. armed robbery, and stow away incidents.
Even though many people claim that piracy was only in the 16% or 17 century but the bitter reality is that even
in the 21 *-century piracy can be witnessed.

Piracy has gained attention only after regular attacks by the Somalian Pirates which 15 not more than 15 years. If
we sec the history and geography of Somalia, it is seen that frequent wars, famine have aggravated their
economic problems which have given birth to pirate gangs who go 1o the scas 1o hold scafarers as hostages and

! hitps:/‘www.icc-ces.org/
* hups://'www. tandfonline.com/action/journalinformation?journalC ode=rior20
¥ Maritime Piracy In The 21st Century — ALL INDIA LEGAL FORUM

* IMB Piracy Reporting Centre (ice-ccs.org)
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claim ransom m return for their hives, The occurrence of piracy activitics 1s spread across the globe and 15 most
prevalent in the arcas of the Carribean, Gulf of Guinea, Strait of Malacca, and the Indian Ocean. '

For the year, 2019 alone 119 incidents of piracy were reported, in 2018 the cases were worse as around 156
cases were registerod. Though the number of people taken to hostage has docreased by a pood margin, the
statistics concerning weapons have increased and it thereby affirms  IMB’s concerns regarding the threats on
the sccurity of sea travelers and the ships.

Gulf of Guinea

It covers the West African Coast and has been identified by IMB that 95% of global piracy happens in this
place. In the 1980s there was an increase in the number of investments by MNC's in Nigeria but these activities
of piracy were quite high so in the long run, it was noticed that the region surrounding the Gulf of Guinea lost
on & lot of isternational cconomic investment and thereby depriving the arcas of development opportunitics
This contributes to a mnge of other cconomic activitics, including fishing and tourism. These cconomic
deficiencies combined with uncmployment result in a never-ending chain of crime. And ironically, this chamn of
crimes 1s a product of piracy and armed robbery and also the root cause of the same.

Indian Ocean

The Indian Ocean is considered a free sea where ships. merchants can use the sea without any restrictions and
permission. But then things changed afier the advent of Europeans in the 15 century. They inflicted a sense of
supremacy over the waters and slowly grabbed sovercignty over the Indian Occan. Thereby, they began
imposing restrictions, taxes, ¢ic (o exert their powers on waters. This affected the local communitics across
many coasts and agiated many. This led to the formation of aggressive groups that the Europeans perceived as
“outlaws™ and piracy became a major weapon in the hands of these people. In 2011, there were around 201
cases reported and in 2019, 162 incidents were reported. So we can see a marginal decrease i the cases. * In
September 2021, India joined as an observer in the Dyjibouti Code of Conduct{DCOC) a multinational group that
aims at countering maritime piracy and providing safe and sccure scafaring in the Indian Ocean Region.

The Strait of Malacca

The St of Malacea is the region connecting Andaman and the South China Sea. This region 1s an important
travel route for Indo- Smo trade and investigation, it faces a lot of marttime pracy mcidents. The regions
around Indonesia are mostly equipped with weapons such as knives and gans.® In 2018, Indonesia reported 36
actual and attempted ocourrences whereas m 2019 there were only 25 actual and attempted incidents had
occurred. The numbers have drastically reduced.” In the year 2020, 16 cases had been reported in the Indoncsian
region, and 15 ships were attacked in the Singapore Strait, but most of them were low-level crimes. *

Maritime Piracy Laws and Enforcement

Intermational Laws regarding mantime piracy 18 prima facia governed by Article 100 10 107 of the Unied
Nations Convention on the Laws of the Seas(UNCLOS), Though Article 105 of the UNCLOS is made clear
that, apart from the power of the states to capture pirate ships within their junisdiction, any state may scize and
arrest the pirate ships and their inhabitants of thase water who aren’t o part of the jurisdiction of any state at all.”

v hups://www. cambiasonsso com sea-prrates-of-the-2 | si-century-are-gangs-run-by-criminal-masterminds-
hostage-negotiator
" News - Maritime piracy incidents down in Q3, yet Gulf of Guinea remains a hot spot (ice-ces.org)

' Pirates arc kidnapping more scafarers off West Africa, IMB reports - ICC - International Chamber of
Commerce (icewbo.org)

* The forgotten history of piracy in the Indian Occan | OUPblog

* India joins Indian Ocean grouping against piracy as observer | Latest News India - Hindustan Times
" Strait of Malacea | strait, Asia ! Britanmica

" Indonesia - number of piracy attacks 2020 | Statista

' Pirates are kidnapping more seafarers off West Afnica, IMB reports - ICC - International Chamber of
Commerce (icewbo.org)

" Piracy Under International Law
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On the 1ssuc with the defimition of piracy given in Article 101 of the UNCLOS 15 that it restricts the defimition
of piracy (o the high scas that 100 only between two ships or atrcraft. Earlier the system was used (o keep track
of the ships on high scas was AIS(Automatic Identification System) but now they have been replaced by LRIT
(Long Range Identification Tracking) System., The reason why LRIT's are preferred more 18 because AIS
systems used to be turned off by the sailors so that they don’t get tracked by the pirates, but the LRIT system is
only accessible to designated authontics and thereby ensure the security of the sailors without the fear of being
tracked '

Enforcement of anti-piracy mstruments s an arduous task; this argument can be understood if we look ar the
maritime security regime in general Mantime security measures usually operate at national, regional, and
international levels simultancously, It is submitted that the anti-piracy regime suffers from weak surveillance,
capacity-building, and cnforcement mechanisms. With regards to Somalian piracy, the UNGA has emphasized
that the international community must assist the Somalian government in strengthening its institutional capacity
to fight piracy and tackle underlying causcs.

The United Nations Secunity Council has also called upon member states and international organizations 10
assist Somalia and nearby states by enhancing their capacity to ensure coastal security. The lack of capacity is
mostly with regards to enforcement infrastructure, naval force, legal institutional, lack of trained personnel, lack
of appropriate faw to deal with the issuc, and so on. With respeet 1o Somalia, the United States and European
Union have initiated capacity-building programs: these programs are based on the understanding that maritime
sccursty is a multi-dimensional concept and it requires capacity building at both sca and land. They aim at
addressing the wider governance issue which is the root cause of martime piracy. Thus, they tend 10 provide a
link between security, institution, and the socio-economic environmenis in such countries

One of the most important factors for the suppression of piracy s ternational and regional cooperation
between states.' It is submitted that states have always taken international and regional cooperation against
maritime scourity threats rather scriously. especially when piracy is involved.® International and regional
cooperation can be influenced by geopolitical or other issues: this makes the attainment of a conducive
environment for achicving cooperation between states a complicated task. For instance, duc to various
unresolved delimitation claims, many coastal states have unsettled clamms agamst their neighbors or otherwase,
Such unresolved claims could affect inter-state relations. This would not only cause strains in cooperation
efforts but also cause overlap of cfforts. *

Another important issue is the "soft law™ nature of the regime, The Conventions, including UNCLOS, UN
resolutions, IMO resolutions, and IMO codes are couched in soft law terms. The adoption of such a law is
dependent upon the member states. In other words, such laws do not have legally binding consequences, except
for the UNSC resolution adopted under Chapter VII of the UN Charter. In the case of maritime security regime
under UNCLOS as well, the element of national security makes international law-making a lot more difficult, as
states are not willing to compromise with their sovereignty. Thus, in such a situation, soft law is the best

" The dechining impact of piracy on maritime transport in the Indian Ocean: Statistical analysis of S-vear vessel
tracking data - ScienceDirect

* Bueger, C, and T, K. Edmunds. 2017. “Beyond Sea Blindness: A New Agenda for Maritime Security
Studies,” Internstional Affuirs 93 (6): 1293-1311. doi:10.1093/4a/iix 174

' Giottlieb, Y. 2015, “Combating Maritime Piracy:

Inter-Disciplinary Cooperation and Information Sharing.” Case Western Reserve Journal of International Law
46: 303,

Guilfoyle, D. 2008. “Piracy off Somalia: UN Sccurity Council Resolution 1816 and IMO Regional Counter-
Piracy Efforts.” International and Comparative Law Quarterly 57 (3): 690. doi:10,1017/S0020589308000584

* EU NAVFOR Somalia. 2009, “Successful International Cooperation sgamst Piracy.” Accessed 01 January
2018, http//cunavior.cu/successful-internationa l-cooperation- against-piracy/

' Sousa, 1. “Maritime Territorial Delimitation and Maritime Security in the Atlantic.” Paper presented at the
Atlantic Future Workshop, University of Pretoria, Pretoria, South Africa, June 2014,
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possible option 1o make mantime security mstruments, which give enough latitude to states with respect 1o
enforcement and implementation. '

Measures adopted by India to Combat Piracy in Indian Ocean Region

The measures taken by the Indian Government can be viewed ot three levels. Firstly, operationally via
kinctic means, by deploving naval ships with armed helicopiers to patrol the piracy-prone arcas
Secondly, in the international arcna, by participating in the various multilateral fora that have been set up
10 combat piracy, and thirdly, internally by taking steps 1o arrest and prosecute pirates and strengthen the
fight against piracy via a piracy bill

Operationally, the Indian Navy commenced anti-piracy patrols in the Gulf of Aden from October 2008.
Indian Naval ships operate independently and are not part of the multinational forces that operate in the
arca. To achieve a high degree of cooperation with other maritime forees, India is an active participant in
various cooperative mechanisms like “Shared Awareness and De-confliction (SHADE)" that have been
cstablished to facilitate sharing of information. In addition, India, Japan, and China (all three nations
operate independently) have agreed to coordinate patrols thereby ensuring effective and optimum use of
the combined maritime assets 1o escort ships, especially in the Internationally Recommended Transit
Cornidor established for use by all merchant ships in the Gulf of Aden. The Dircctor-General Shipping has
launched a web-based registration service where merchant ships can register with DG Shipping in order to
avail of the escort facility provided by Indian Naval ships in the Gulf of Aden.

Due 1o the spread of piracy in the Indian Ocean, Indian Naval and Coast Guard ships have also been
deployed in piracy-prone areas nearer the Indian coast. As a result, around 1000 plus ships of various
nationalitics have been cscorted and around 40 piracy attacks were prevented by Indian forees deployed in
these arcas. At the international level, India continues 10 take up the ssue of piracy and its attendant
ramifications at various fora and advocates steps (o be adopted by the international community. Internally,
India arrests and prosccutes pirates as per the laws of the land, a weak point as of now as there is no
specific penal code that addresses the ssue of piracy. In arresting and prosecuting pirates, India is one of
the few nations that do so. In order to strengthen the fight sgainst piracy, a piracy bill was introduced in
the Lok Sabha during the | 5th session in Apnil 2012,

Piracy can be eradicated by addressing the root causes, an aspect well recognized by the international
community. The root cause of piracy in the Indian Ocean lies on land 1., the instability in Somalia.
Addressing this issuc requires an international understanding and sustained effort. ’

India on 17* Scptember 2020 had joined the Djibouti Code of Conduct (DCOC), a grouping on maritime
matters aimed at countering piracy, as an observer as part of cfforts ammed at enhancing mantime security in the
Indian Ocean region. The move to join the grouping followed a high-level virtual meeting beld on August 26,
The development comes at a time when India is shoring up its position in the Indian Ocean and nearby waters as
part of its overall Indo-Pacific policy. Indw has signed reciprocal military logistics support agreements with
Australia and Japan this year to increase interoperability with the navies of those countries.

The DCOC, which aims to repress piracy and armed robbery against ships i the western Indian Occan and the
Gulf of Aden, was adopted on January 29, 2009, by the representatives of Dpbouti, Ethiopa, Kenya,
Madagascar, Maldives, Seychelles, Somalia, Tanzanta, and Yemen

Comoros, Egypl, Eritrea, Jordan, Mauritius, Mozambigue, Oman, Saudi Arabia, South Afnica, Sudan, and the
United Arab Emirates signed on later, taking the total countrics in the grouping 1o 20, As an observer at DCOC,
India looks forward 1o working together with member states towards coordinating and contributing to enhanced
maritime security in the Indian Occan Region. Under the code of conduct, the member states cooperate in
countering piracy and armed robbery on the high scas and promoting the implementation of relevant UN
Security Council resolutions, They also cooperate in the investigation, arrest, and prosecution of persons
suspected of having committed acts of piracy and armed robbery against ships, the interdiction and seizure of

! Boyle, A. 2005. “Further Development of the Law of the Sen Convention: Mechanisms for Change.”
Intermational and Comparative Law Quarterly 54 (3): 563-584. doi: 10,1093/ sclg/1ei018

Boyle, A. 2014, “Soft Law in International Law-Making in International Law." In Internstions! Law, edited by
D. Malcolm, 141-158. Evans, Oxford: University Press.

* hitps://idsa. in/askanexpert/IndianGovernmenttocombatpiracyinthelndianOcean
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suspect ships, the rescue of ships and people subject to pacy and armed robbery, and the conduct of joint
operations.'

The Anti — Maritime Piracy Bill, 2019

The 1982 United Nations Convention on the Law of the Sca (UNCLOS) defines piracy to include any oacts of
violence, detention, or destruction commutted for private ends against persons or property on board a ship on the
high seas or outside the jurisdiction of any state.® Acts of piracy threaten maritime security by endangering the
welfare of people traveling by sca and the security of navigation and commerce, ' These acts may result in the
loss of life, physical harm, hostage-taking, disruptions to commerce and navigation, and financial losses 1o ship-
owners. As per the International Mantime Organisation, during 2018 and 2019, 84 acts of piracy were reported
globally.*

Currently, India does not have domestic legislation on maritime piracy. In the past, provisions of the Indian
Penal Code, 1860 (IPC) pertaining to armed robbery and the admiralty junsdiction of certain courts have been
invoked to prosecute pirates, © However, the sovereignty of India extends only up to the territorial waters of
India (12 nautical miles from the coastline)®. Piratical acts by a foreigner committed outside the ternitorial
waters of India do not constitute an offense under the IPC. For example, in the Alondra Rainbow case (1999),
the Mumbai High Court acquitied the accused on grounds that India did not have the junisdiction to prosccute
them

In 1995, India ratified the UNCLOS, which gives a uniform itermational legal framework for combatting acts
of piracy. Consequently, the Piracy Bill, 2012 was introduced in Lok Sabha in April 2012, The 2012 Bill
lapsed with the dissolution of the |5th Lok Sabha. The Anti-Maritime Piracy Bill, 2019 was introduced in Lok
Sabha on December 9, 2019, and has been referred to the Standing Committee on External Affairs for detailed
examination

Highlights of the Bill

e The Bill cnables Indian authoritics to take action agaimnst piracy in the high scas. The Bill brings into law
the UN Convention on the Law of the Sea. It applics to the sea beyond the Exclusive Economic Zone
(EEZ), Le, beyond 200 nautical miles from India's coastline.
The Bill defines piracy as any tllegal act of violence, detention, or destruction agamst a ship, awrcraft,
person, or property, for private purposes, by the crew or passengers of a private ship or aircrafl
Piracy also includes inciting and intentionally facilitating such acts of violence, and voluntanly

participating in the operation of a pirate ship or aircraft
Committing an act of piracy will be punishable with: (i) life imprisonment; or (1i) death, if the
act of piracy causcs or secks 10 cause death

Parucipating, organizing, aiding, supporting, attempting to commut, and directing others 10 participate m an
act of piracy will be punishable with up to 14 years of imprisonment, and a fine. ’

CONCLUSION

Challenges confronted by Indian Navy

e Low Capital allocation- While the Indian Navy is now more networked and technology-enabled than it
was in the past, it stll continues to face budgetary constraints. The allocation to the Navy has reduced

btps/fwww hindustantimes. con' india-news/india-joins-indinan-0cean- grouping -against-piracy-as-
observer/story-ki4 TpyuwxJeZhk4 Wzbxr90 html
* UNCLOS+ANNEXES +RES +AGREEMENT

' Pirncy Under International Law

*  Piracy under  intermational  law, Oceans and  Law  of the  Sea, United

Nations, https://www.un. org/depts/los/piracy/piracy . him.

' Report no. 16, on “The Pirncy Bill, 2012", Ministry of External Affairs, August |4,
2012, https://prsindia. org/sites/ default/ files/bill_files/SC_Prracy_Bill_2012 pdf

" The Terrorial Waters, Continental Shelf, Exclusive Economic Zone and Other Mantime Zones Act,
1976, hitp.//legislative gov. in/sites/default/ files/A 1976-80 pdf

""The Anti-Maritime Piracy Bill, 2019 (prsindia.org)
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from I8 percent of the defence budget m 2012-13, 10 13 percent in 2018, Such low levels negatively
impact future foree planming and capability development

e  Gap between promises and delivery - For the Indian Navy to be recognised as a ‘net security
provider” in the TOR, it needs to bridge the gap between commitment and implementation. Most 10R
littorals lack the necessary capacity to ensurc the security of their declared maritime zones and perform
therr nghts and dutics. These littorals look towards India to cnsure its security. However, India has a
poor track record in converting capital into deliverables or mfluence. Thercfore, India needs 1o develop
a defence diplomacy fund through which the current situation of poor delivery can be aliered

e Poor allocation of resources - When it comes 1o allocation of resources, there 1s no concept of
prioritisation in the Ministry of Defence. There 1s also hardly any adequate dialogue between the
Ministry of Defence and Ministry of External Affairs. While the resource pool is indeed limited, the
allocation which Indian Navy reccives for foreign assistance has to be prioritised and shared with the
relevant exceuting agencics. India must look to engage in a participative programme between the
service provider and the agencies that are the sources of funds. This will go a long way in ensuning the
Indian Navy's ability to convert money into influence.'

e Weak coordination in various maritime aspects - Maritime secunity entails not only hard-security
aspects like protecting EEZ, HA/DR operations, asset allocation, or conducting anti-piracy patrols, but
also includes issucs related to blue cconomy, climate change, and coastal maritime infrastructure
Coordination and building synergy between the various stakcholders 15 the most important and
challenging task. All agencies concerned should be coalesced under one umbrella agency and work
together to sort out the different inter-agency issucs. The Indian National Security Council Secretariat
(NSCS) or a proposed National Marstime Commission (NMC), will be the most appropriate
organisation to carry out this role.”

Suggestion — What India can do.

*  Develop multiple strategies and impose costs on adversial stands - To be successful in the emerging
competition arising in the Indian Ocean, India needs to be willing to pay the costs and develop multiple
strategies in various domains ranging from diplomatic, informational, military, maritime rescarch, blue
cconomy, industrial development, cultural and educational domain, encrgy, to climate and weather
concerns, Developing these multiple strategies should involve not only the navy, military or the
Ministry of Defence, but a multitude of other government agencies as in the case of China, Developing
friendly, supportive, and accommodative relationships has always driven Indian engagement in the
10R. Since most hittorals do not want (o be in a position of choosing sides between major players like
India and China, at worse, India should accept neutrality. Therefore, India must look to develop
multiple strategics that imposc costs on adversarial stance against Indian interests.

o Work 1o develop a multilateral security architecture for Western Indian Ocean - Over the years,
various maritime sccurity cooperation mechanisms have been developed in the Western Indian Ocean.
Few examples include: Combined Maritime Forees (CMF), Contact Group on Piracy off the Coast of
Somalia (CGPCS), Dyibouti Code of Conduct (DCoC), and Regional Maritime Information Fusion
Center (RMIFC) in Madagascar. However, while these frameworks exist, they remain under-optimised.
While some have remained as loose, ad hoe form of cooperation, others are heavily dependent on
funding from the European Union, or lack the necessary political buy-in.” Therefore, the need of the
hour is developing a sccurity architecture for the WIO by strengthening existing frameworks and
working together to serve the mnterests of the region. India, which has long maintained a presence in
Western Indian Ocean, is well-placed to play a greater role and shape the maritime security architecture
in the region. India should look to offer greater capacity building assistance, tramming and skilling of

' Manu Pubby. “Cabinet Scerctariat raps MoD, MEA for not involving NSA™ The Economic Times, August
21,2019,

* Setting up of a National Maritime Commission was proposed by Indian Chicf of Naval Staff Admiral
Karanbir Singh while delivering a speech on the topic “Indian Ocean-Changing Dynamic-Maritime Security
imperatives for India” as part of a series.

* Christian Bueger, "What is the right security architecture for the Western Indian Occan?” Keynote address
at the International Maritime Conference 2019, held in Karachi, Pakistan, February 2, 2019,
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professionals m maritime domamn and sharing operational experience 10 countrics i the WIO. The
Information Fusion Centre-Indian Ocean Region (IFC-I0R) launched in December 2018 has established
linkages with 13 international maritime agencies and more than 16 countries,' including various WIO
littorals that can play & more prominent role in increasing regional maritime domain awarencss. This has
been a big step towards achieving the Indian vision of SAGAR (Sccurity and Growth for All in the
Region) and working towards capacity building, coordinating incident respenses, sharing submarine
safety information, and assisting m keeping the global martime commons open and accessible for all
As a tool for diplomacy, the IFC-IOR should cooperate closely with regional mechanisms including the
Djibouti Code of Conduct network, Regional Maritime Information Fusion Center (RMIFC) m
Madagnscar and Regional Coordination Operations Center (RCOC) in Seychelles to develop shared
standard operating procedures

" Curtain raiser Maritime Information sharing Workshop 2019, Press Information Burean, Ministry of
Defence, Government of India, June 11, 2019, New Delhi
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THE IMPACT OF THE CRIMINAL TRIBES ACT OF 1871 ON THE SOCIAL LIFE OF THE
CRIMINALIZED TRIBES- AN OVERVIEW

(Mr. Harteh Lamh Aslstant Profe nAISCL)

ABSTRACT

The unsettled wandering set of commumities of India during the British Times were categorized as wrong doers
and were criminalized through the Crimmnal Tribes Act of 1871 (CTA). There has been much discussion
amongst the academictans particularly belonging to the criminalized communities about the tmpact of CTA on
the socto-economic life of those wanderers. An attempt is made in understanding the historical factors, issues
and the necessity for such a law.

Keywords: Crime, Tribo, Nomads, CTA ete.

INTRODUCTION:

No onc is a conceived cnminal. Criminal is the result of society. How he 1s made a eriminal clarifies the
circumstance of the making of criminal tribes and their examples and progress. The Criminal Tribes Act was
one of the many laws passed by the British colonial government that applied to certain identifics groups of
people in India based on thewr nature and characteristics of life. Many communitics of traders, crafismen, and
pastoralists were called the criminal tribes during the colonial rules. The officers of the British government were
suspicious of roaming people. They were against the movable artists and merchants (who hawked their stocks in
villages) and pastoralists (who wander in scarch of fresh pastures for their animals). Consequently, the colonial
administration o cheek these activities of the moving tribes passed the Criminal Tribes Act and listed many
tribes of India as Criminal Tribes.

The Criminal Tribes Act: The Criminal Tribes Act 1871 was first implemented mostly in the Punjab Province
of Northern India and later was extended 10 the Bengal Presidency and other areas m 1876, and in the year 1911
the law was covered through the central provinces and the Madras Presidency, By 1924 the CTA covered
almost the entire Bratish India. The purpose of the Act had been to suppress "Hereditary Criminal™ sections of
Indian society,

A total of about 200 communities were affected by this law, Today's de-notified communitics arc the ones who
were covered by this act and were later de-notified by our first Prime Minister Jawaharlal Nehru in 1952, when
this Act was scrapped, being considered by Jawaharlal Neheu to be a blot on the law book. *

The fate [9th century had been a particularly hard period for the policy maker in British India, with economic
depression, unemployment, strikes and growing political radicalism. Poverty, alcoholism, ill health (and cnime)
had not disappeared even in England in spite of decades of social legislation. There was great temptation for
believing - preferably supported with scientific proof - that crime was a hereditary traut, and called for measures
to re-engineer society on biological, rather than social or political bases, The pscudo-scicnce of Eugenics
scemed to provide an explanation, among many other issues, to the problem of rising crime and poverty.

Indian criminality was linked to the introduction of the railways, the new forest policy, repeated famines and so
on. The administrative rationale was that with the introduction of certain policies designed 10 raise revenue,
some communitics had irrevocably lost their means of livelihood. The wandering groups were put at a halt, The
act categorised the communitics of crafismen, traders and pastoralists as criminal tribes, mainly, because they
moved from one place to the other. It came to be believed that they were eriminal by birth. These communities
were forced by the government to live in notified village settlements. They could move out of these villages
only after a permit was granted to them. They were continuously watched by the village police. Thus, they lost
their customary rights 10 move freely in the region. The colonists wanted them to settle down at one place
because it was casy to control and collect taxes from the settled communmitics, But, the cffect was something
disastrous that lead the groupsto survive their living by committing crime. How clse could they hive except by
committing ¢rime, especially if there was no property 1o support them? The relationship between itinerant (The
one who travels from place to place) and sedentary (Scttied at one place) communities has become increasingly
problematic in modern times. The more the ilinerant communitics get marginalised to the main sphere of society

! Dr.B.P.Mahesh Chandra Guru and Ms. Shabeena Tabassum, Feb 2017, The Banjara Community of India:
Status, Problems and Prospects, International Jourmal of Trend in Rescarch and Development, Volume 4(1),
ISSN: 2394-9333
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because of transformative processes, the more they become suspect from the point of view of the sedentary
society they interact with, In real terms, ther increasing margmality simply compounds the already existing
prejudices against them, This is true with the wandering groups that their suffering being an itinerant was
unwelcoming and is so even in the present times.

The plethora of new legislation that the British introduced created new criminals’ all the time. These were
cither people ignorant of the new laws, or those willfully defiant of the oncs which encroached on their
tradiional nghts - for mstance, forest laws. There were a number of communities who did not know the newly
imposed forest laws under which they were forbidden to colleet honey, bamboo leaves, or medicinal berbs
which they used to barter with the villagers. They continued to do so, partly in ignorance, partly thinking this o
be their hereditary right. The large number of new laws on common pastures for grazing of cattle similarly
turned whole communitics into criminal tribes by the British admunistration because they continued to graze
their cattle. It 18 true that the wandering groups have suffered from such a complex laws and policies that
remain hidden and constantly hunted their hivelihood. Once the wanderers supposedly were the Kings of
Jungles; faced threat of punishment even for picking wood for fuel. The champions of distance trade; became
the scapegoat of tyranmical foreign rule

A Historan, David Amold has suggested that this law was brought into force because many wdentified tribes
were small communities of poor, low-caste and nomadic people living on the fringes of the society. Living as
petty traders, pastoralists, gypsies, hill and forest dwelling tribes, they did not conform to the British
colonial idea of civilized living, which mvolved settled agriculture and waged labour. Because it came 10 be
thought that behavior was hereditary rather than leamed, crime became cthnic, and was merely a socal
determinism till then became biological determinism. This paradigm shift seems to have ansen out of the
prevalent behief in 19th century Europe that people with peripatetic lifestyles were a menace 1o society and
required control, or at least surveillance '

The Criminal Tribes Act (CTA) 1871 was fauly broad in scope and much discretion was given 1o local
admuinstrators and village elites to decide who should be subjected to the law and how 1o enforee punishments
(See. 2 of the CT Act, 1871 " If the Local Government has the reason to believe that any tribe, gang or class of
persons in addicted 1o the systemaric commission of non-bailable offences, it may report the case to the
Governor General in counctl, and may request his permission 1o declare such tribe, gang or class 1o be
criminal tribe”). Provisioning such an authority to the local government was a mockery by the British law
makers. Firstly they have destroyed the local economics which were our henitage for centuries irrespective of
caste based profession of Sedentary and trade of the itinerants (nomads) with o monopoly transport system. The
wincrants (nomads) were the one who were affected under this section. Those whe never stayed at one place
obviously the Local Government identify as strangers to their jurisdiction, irrespective of good behavior,
branded as the offenders and stigmatized whomsoever they noticed.

Further, Secd of the CT Act, 1871 " If such tribe, gang or class has no fixed place of residence, the report
shall xtate whether such wibe, gang or class follows any lawful occupation, and whether such occupation s, in
the opinion of the Local Government, the real occupation of such tribe, gang or class, or a pretence for the
purpose of facilltating the commission of crimes, and shall set forth the grounds on which such opinion is
based: and the report shall also specify the place of residence in which such wandering tribe, gang or class is 1o
be setiled under the provisions heveinafier contained, and the arrangements which are proposed to be made for
enabling 1 1o earn s living therein.”  The supervision and control miended was maybe 1o serve the
authoritarian interest as a caretaker government. However, it has failed in its performance. Taking the relevancy
of this section with the Pardis, Guzzars, Banjaras, Bhils, Minas, Kurabas, Kurumas Dangers, Madhura etc.,
identification as a criminal tribe is done without any mischance. It imposed a lawful stigma as criminals on the
community that lived a respectful life. ‘Enabling to carn its living”, remain only on the law book; rather left
nowhere and ruined the Tribes without any proper settlement even afier Independence. Though they were not
criminals, were pushed by the circumstantial law and policy into hardship to causc theft only to feed the bellies.
Having destroyed the source of survival, not allowing feed even on the forests and not even allowing cultivating
the land and expecting to live in dignity was an impossible phenomenon”

! Radhakrishna, Meena (2001), Dishonoured by History: “Criminal Tribes” and British Colonial Policy. Orient
Blackswan. p. 2. ISBN 81-250-2090-X

* Criminal Tribes Act 1871
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Sec. 6 of the CT Act barred the then Courts from questioming the validity of notifications whether the provisions
complied or not, this is a vehement lapse not allowing the law 10 serve the interest of the affected tnbes, thus
denial of justice totally on all parlances

Sce. 13 dirceted asking the tribe to settle at the place of residence prescribed by the local government. For the
purpose of this section, the mobile groups gradually became a habitat, located on the hill 1ops, forests, and edges
of the forest, barren land, deserted areas and such places where there is no accesses 1o either the civic amenitics
or even aceess 1o the local adminstration stself. The plight of such an arrangement still remams amongst the
forced settled groups

Sce. 18 provisioned for the maintenance of the register by the magistrate to take roll calls of such tribes, groups,
or class. Maintenance of register means one has to present himself whenever called upon at such place and time
by the magistrate or any such authorities. It specifies the junsdiction of movement hence causing a
circumscribing limit bevond which one cannot move. The very basic right of freedom of movement and liberty
was snatched in a blot on ink permanently. It also Authonized many supervisors, and legalizing their dominance
and exploitation. Sub — standard treatment of citizens by the fellow cinizens added another social disease in the
cast based Indian society. A new class was created 'CRIMINALS BY BIRTH'. It stigmatized those tribes then,
and now it is carried forwarded

After India’s Independence, there was a ray of hope of getting out of the stigma as criminals amongst the
Notified Criminal Toibes under CT Act 1871 But, it took o new twist. The post Independence Government
came up with a fanciful law “Habitual offenders Act 1952™. That gave @ new identity to those Criminal Tribes
under CT Act 1871

IMPACT OF CT ACT: The colonial government prepared a hist of “criminal castes”, and all members
registered in these castes by caste-census were restricted in terms of regions they could visit, move about in or
people they could socialise with. 'In certain regions, entire caste groups were presumed guilty by birth, arrested,
children separated from their parents, and held in penal colonics or quarantined without conviction or duc
process

Colonial Justification; When the Bill was mtroduced in 1871 by British official T.V. Stephens, said: " .. people
from time immemorial have been pursuing the caste system defined job-positions: weaving, carpentry and such
were hereditary jobs. So there must have been hereditary criminals also who pursued thekr forefathers’
profession

James Fitzjames Stephen testified, "When we speak of professional criminals, we., (mean) a tnibe whose
ancestors were crinunals from time immemorial, who are themselves destined by the usage of caste to commit
crime, and whose descendants will be offenders aganst the law, until the whole tribe 15 exterminated or
accounted for in manner of thugs™

The castes and nbes "notified” under the Act were labelled as Criminal Tribes for their so-called "criminal
tendencics”. As a result, anyone born in these communitics across the country was presumed as a "born
criminal®, irrespective of their criminal precedents. This gave the police sweeping powers 10 arrest them, control
them, and momtor therr movements.

Once a inbe was officially notified, its members had no recourse 1o repeal such notices under the judicial
system. From then on, ther movements were monitored through a system of compulsory registration and
passes, which specified where the holders could travel and reside, and district magistrates were required to
maintain records of all such people.

The Brtish government was able to summon a large amount of public support, including the natiomalist press,
for the excesses committed, because the Cnimmal Tribes Act was posed widely as a social reform measure
which reformed criminals through work. However, when they tned to make a living hike everybody clse, they
did not find work outside the settlement because of public prejudice and ostracisation. The pastoralist and the
wanderer group’s livelihood were lost. They were asked to settle in places which are not native to them. They
became poor and disrespected by other people in socicty. They were treated as outcaste and faced exploitation

' Cole, Simon (2001). Suspect identitics : a history of fingerprinting and criminal identification. Cambridge,
MA, USA: Harvard University Press. pp. 67-72 ISBN 978-0-674-01002-4

" Raj and Born Criminals Crime, gender, and sexuality in criminal prosecutions, by Louis A, Knafla, Published
by Greenwood Publishing Group, 2002
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The implementation of the CTA, mdeed, manufactured a large number of ciminals in India. The colomal state
saw daconty as the hereditary trade of certain communities. The impact of the Act was enormous, Police were
given unlimited powers to control them, arrest them for no rcason and monitor their movements through
compulsory registration and passes, They were prohibited from recourse (o appeal and use of judicial system,
and district magistrates maintained regular records of so called ‘Born Criminals’. They were arrested without
any intimation or valid reason; they were doubted for any crime that took place in the vicinity, Ther Right to
live, Right to Speak, Right to Information and Right to Privacy were continuously viokated. Well, as an
extension of this Act, separate ‘Reformatory Settlements” were established for boys, aged between four and
eighteen, far from thewr families. Here they were subjected to low paid work and compelled 1o report the guard
rooms several times a day, so that they did not escape the premises. In 1936 Jawaharfal Nehru talking of this
Act commented that *no tribe can be criminals by birth’, and the Criminal Tribes Act, 1871, were repealed in
1949, as 1t was against the spirit of Indian Constitution and a shameful colonial legacy

Alter India’s Independence, there was a ray of hope of getting out of the sugma as crimunals amongst the
Notified Criminal Tribes under CT Act 1871, But, it took » new twist, The post Independence Government
came up with a fanciful law “Habitual offenders Act 1952", That gave a new identity 1o those Criminal Tribes
under CT Act 1871

HABITUAL OFFENDERS ACT 1952:

After independence The Criminal tnbes under CT Act 1871 were de-notified. The massive crime wave after the
criminal tribes were de-notified led to a public outery and the Habitual Offenders Act (HOA) 1952 was enacted
in the place of CTA 1871 1t states that a habitual offender is one who has been a victim of subjective and
objective influences and has manifested a set practice in crime, and also presents a danger to socicty. The HOA
effectively re-stigmatized the already marginalized "criminal tnbes®, The previously criminalized tribes sull
suffer a stigma, because of the ineffective nature of the new Act, which in effect meant relisting of the
supposed de-notified tribes. Out of 313 identified Nomadic Tribes, 198 were de-notified (Vimuktha jati - Ex-
Cominal Tribes). Today the social category gencrally known as the de-notified and nomadic tribes includes
approximately 80 million people in India ' In 2008, the National Commussion for Denotified, Nomadic and
Semi-Nomadic Tribes (NCDNSNT) of Mmistry of Social Justice and Empowerment recommended those same
reservations as available 10 Scheduled Castes and Scheduled Tribes be extended to around 110 million people of
denotified. nomadic or semi-nomadic tribes in India; the commission funther recommended that the provisions
of the Scheduled Caste and Scheduled Tribe (Prevention of Atrocitics) Act, 1989 be applicable 1o these tribes
also. Today, many governmental and non-governmental bodies are involved in the betterment of these
denotified tribes through various schemes and policies.

CONCLUSION

Commemorating 31 August 2021 that marks the 69th year of the repeal of the Criminal Tribes Act, 1871, This
act was the most draconian law passed by the British colonial state, under which milhons of nomadic and senm-
nomadic communities were declared criminals and put under continuous surveillance, making their lives
impossible. 31 August 1s celebrated as Vimukta Jatis day in India by the de-notified tribal communities. The
Criminal Tribes Act is a stain on the history of British India. The stigma it has caused has a decp impact on
socio-cconomic standards of the nomadic, semi-nomadic and other wandering groups since the tme of
imposition of this harsh lsw, The stakeholders on this front viz. the Government, NGO's |, such other social
institutes has the burden to help these groups to get nd from the shadow of stigmatization.

' C. R. Bijoy (February 2003). "The Adivasis of India— A History of Discrimination, Conflict, and
Resistance”. PUCL Bulletin. Peoplc’s Union for Civil Libertics. Archived from the onginal on 16 June 2008,
Retrieved 31 May 2007,

49




B.M.S. COLLEGE OF LAW

(Estd.: 1963)

Affiliated to Karnataka State Law University and Approved by Bar Council of India
Bull Temple Road, Basavanagudi, Bengaluru - 560 019.

Phone : 0B0-26679336, 26602430

E-mail : bmscl@yahoo.in  Weabsite : www.bmscl.ac.in

International Journal of Advance and Innovative Research ISSN 2394 - 7780
Volume 8, Issue 4 (X): October - December, 2021 A tedii

AGRICULTURAL LABOUR PROBLEMS AND CHALLENGES DURING THE PERIOD OF COVID-
19 PANDEMIC

Kanya Naik
Assistant Profcessor, Law

ABSTRACT

The problems of Agricultural Labour exist since ancient umes. The problems and challenges faced during the
pertod of COVID — 19 mounts 1o lose the hopes of sturvival espectally in the Agricultural Sectors and in specific
with labour force. The Nation declared Lockdown xince March 24, 2020 onwards by the authorized Chairman
of the Disaster Management as laid down by the Disasters Management Act 2005 and he ix none other than the
Prime Minister of India. Low wagey, exploited working hours, rude Behavior with labowr, work life balance,
warking conditions People at executive level thinks the Labour as a commaodity and never realize that labour iy
not a commaodity. Sometimes work involves in using pesticides to provect the crops which leady fo hazurdous
environment and the smell to be tolerated which leads to occupation health disovders. The Government of India
has keen interest to overcome from the agricultural labour problems and the challenges faced by them. The
agricultural labourers' problems Is a pecultar phenomenon and it cannot be predetermined. however an
appropriate Government at both Central and State jurisdiction has taken several remedial measures to
overcome from this and which do not yield any result. Labourers have lost their jobs during the period of
COVID-19, Ta cammute to the work place there is no transportations and hence camnot honor the time of
commitment. There will be a chain tink with agricultural laborers during the production of food ingredients and
hence without thelr support one cannot survive and hence government have lot of plans 1o alter the working
conditiony of the Agricultural labonrers by enacting the laws and amended the existing law. Undivided Hindu
law family 15 now wimessing a nuclear family. The labour force tx shifting from their cultural activities o
industrialization where they can get more financial resources. The labourers will work on two types of land
cultivation. 1. Rain feed cultivation land and 2. Water feed culttvation land apart from thiy seasonal plant
workers where in which the job will depend only on certain periods the question will arise what they have 1o do
there afterwards? What about their financial obligations to lead the life and to care for the family members? it
Is essential to know that the Agricultural labourers are covered under Socio Legal Protection or not. Laboure's
in the agriculture section (s in xafe zone or not, what is the dependency level can be determined very easily.

INTRODUCTION

Agriculture: il is a question whether agriculture s science or Art?  Practically one will select either Science or
Art. People will not agree as science because there are no scientific procedures to be followed.  As the days
crosses everything has become science. Now testing of soil for construction of House, it will decide how many
courses of paya s required 1o sustain the building otherwise building will collapse.  While digging water
scepage will occur and construction cannot be so casy this is also 3 science 10 stop by curing the soil. To find
out the growth of the crops is possible or not  land is cultivatable or not can be determined again by testing the
soil.  Once agam, any chemical fertilizer 15 added 1o grow the crop or not or whether it is purely nature and
organic fertilizer is used can be determmed and hence it is strongly argued that it is o science. This is not a pure
science but 1t 15 an apphed science  Hence Agnculture means covering all the arcas like crop production and its
sub components such as horticulture, livestock rearing. fisheries, foresiry

Laboure's: unskilled person working for wages is called as Laboure's

Agriculture labourers:  unskilled person who works in an agncultural industry mn any form for wages or
remuncration or in barter system of some exchange is identified as Agriculture lnbourers. It is not necessary 10
work only in the crop producing ficld but also storage place transportation of products from one place to
another place in other words any catable items involves with the labourers s called as agriculture labourers

Problems: The difficultics or the hurdles the former or the agriculture labourer are facing and it is a big
question that how to resolve this? It can be resolved by intervening by the entry of government

The labourer can be classified into two major groups (1) Famuly Agricultural Labourer and (2) Hired
Agricultural labourer

Family Agnicultural Labourer work on the farmly farms and there are no fixed hours or days of work or fixed
payment
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Hired Agncultural Labourer work on hired basis with fixed number of hours and days for payment this 1s sub
divided into Free agncultural labourer and unfree agricultural labourer  The Free Agricultural Labourer are
having capacity 1o accept or reject the conditions of employment and wages offered by the employer. The
Unfree  agricultural labourer  are thouse whose vbargaining power is virtually non-cxistent or has been
surrendered | Further it has classified into major 4 divisions based on the length of the services. The are as

follows:

a) Fora peniod of one year

b) For a single crop

¢) For short term

d) Daily labourcrs

a) For a period of one year: This s fixed for a penod of one year. Palikapu is the name given in one state
and Chicf permanent agricultural farm servant. Only a few people can afford to blue flu and fifth five year
hare this type of labourer. This 15 costing more to the employer, But the high-fifth

b) For a single crop scason (Rabi or Kharif) : this class of labourer employed not for the entire year but for a
single crop scason from ploughing to harvesting Dependin upon the arca and the particular crop this
involves a period of 5 to 8 months. For example, ‘Bhagia’ labourers of Gujarath employed in this manner.
They usually get a share of the form produced but alternatively they may be paid a fixed quantity

¢) For Short term:  this category is engaged on a short term bases for the time necessary to complete
agricultural operation (for more than single day to a scason). Rice growers of kerala engaged labourers for
a short term for budding or ploughing. Their local name is 'Buaniyala *.

d) Dy labourers: They arc i fact to be found in a greater or lesser degree in every part of india, They may

Simlarly, the unfree agricultural labour class can be sub divided into 3 sub groups:

have land of their own or of the employer (termed as “dina Kuly™ “Dina Majur™ at vanious places)

Annual Unfree Agricultural labour class: they may also be termed as attached a labourer, This class is
serving on a full-time year-round basis. Bond-servants of this type from lowest cast, where formally quite
common in south india. They are called as Dhers or holeyas.  Another example as reported by Dr M N
Sreenivasan a farm of that bondage 1s known as Jectha,

The attached workers in most of the cases work from morning till knight and did all kinds of domestic and
agricultural works,

Beek and all labour: whenever the master needs services of these labourers they have 1o attend his call. The
cmployer generally grants some loans to workers without interest and in consideration of this detors
workers has to work in the fileds of employer creditors,  Such group of workers appeared to be tipical in
orissa. One group of workers in coaster zone where known locally as Kothias. The advantage in such an
arrangement was that the employer was assured of the worker’s service on any day. He required him
without having to pay for the whole vear. That Mohindersingh has reported * Kamia™ group of labourers
of Bihar under this class, The haly system of surath district in Gujarath represents another instance of beck
and call relationships.

Forced labourers: They are termed as Begar m Unarpradesh and Bibar. This type of forced | typical unpaid
short termed labour constitutes forced labour class or beggar, Dr AM Lorenzo  defines ot as customery
right of the land lord to extract fo a cortamn number of days |, froe labour from their ryots (Tenants). This
claim ranges between 3 to 20 days annually without payment

The unfree class labourer cannot refuse to work. This Bondage is due to a traditional attachment 1o a family
or an estate; or due to indebtedness or allotment of a plot of land or tenancy of employer’s folding. They
usually gets a lower wage and their hours of work is irregular

There cxist no single, homogencous class of labour; there are considerable variations, depending on nature
and composition both of labour and its employement. The proceeding analysis  shows the distienction
between organized and unorgansied employement.  Due to slow pace of industnalization only a linle
population of labour class could be accommodated in organized sector living the majonity still dependedt
on unorganized scctor, where working nd living jeonditions are less regulated, less preseribed, less norms,
and less achieved than jthe standard norms, due to lack of collective bargaining. The majority of
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unorganized labourers are agncultural labourers, having some special charactenstics which differentiac
them from organized o industrial labour exposing them 1o exploitative factors. The atrocities of cast and
class structure being socially, economically and politically, depressed and the peculiar situations of
agricultural employment, lack of the employer — employee relationship, scasonality of employment, less
demand and more su-ply ration, lack of collective bargaining, and isolation of rural population restrained
them to share the fruits of development despite contributiong to the national economy. It is clear from the
review of meaning and statistical profiles that it is difficult to provide preside definition of meaning to
agricultural labour and due to imbalance in-between population explosion and economic growth, majority
of the population depends on agnicultural employments. The profile of composition established the fact
that main constituents of agricultural labour class belongs 1o scheduled cast, scheduled tnbes and backward
classes. Cast is still one of the deciding factors of social economic and political status, up 10 a large extend,
at least in rural Indm

The Problems faced by Agricultural labourers

In the beginning most of the countries  of the world has similar occupational structure. With the advent of
indusirial evolution the process of industrial development | subsequently aliered this pattern. However |, Indian
occupational structure was not altered subsequently. This stagnant position has contributed (o the incrcase in
houscholds Tiving below poverty line. The failure of land reform and other planning’s for the development of
rural working forces, rather than on social forces. The ultimate effect s that landlords still continue to rue over
rural labour The misfortune is that they agricultural workers are steeped in ignorance and those who mmpact
knowledge are themselves exploiters. That is the reason why the rural poor still look upon land around with
wistful cyes. In order to appreciate and cradicate the problems of agricultural Iaboucrs, they need is to evaluate
the sociological factors which have resulted into fallure of their cconomic development. These sociological
factors may have negative as well as positive character.

a)  First group of problems arise out of the persistence of old social institutions like caste, joint famly tribes,
traditional religious organizations and serfdom. They also emerged out of old forms of social control like
supernatural sanctions, authoritarian norms complicated and intricate caste family Tnbal religious and
other customary sanctions penetrating almost every core of hfe of the Indian community. They further
emanate from large scale of illiteracy , ill-health and unemployment

b) Second group of problem arise from the very nature of the economic development which has been
maugurated by the povernment since  independence. They arise duc 1o industrinlization  of
commercialization of introducing money economy in every comer of the country. They also arise out of
agraran policy and from the very character of the cconomic order which 1s wishes to establish, For
example commercralization brings out a shift in power and authority in the village. Not the farmers and the
producers but the owners and administrators are becoming the ruling group.

¢)  Unemployment. Underemployment and disguised uncmployment is the Third group of problems. And
which is the cause for all other problems

d)  Agncultural Wages
¢) Expenence of different states in the implementation of Minimum Wages in Agriculture
f) Income . per capita income of house holds of agriculture labourers

2) Indebtedness
h) Problems of Bonded labourers and its systems
1) Problems of Migration

j)  Problems of organizations

k) Working conditions and conditions of work

1) Hours of work

m) Occupational risks

Types of problems

An agricultural Labour problems and challenges during the period of COVID-19 Pandemic
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Corona Virus started from China’s wuhan city spread not only 1o Indm but also 10 the entire globe, The
deceases are powerful and it kills the people i a very large scale and in the exponential way. Before we aware
to take necessary steps Jot of people lost their life's, Government of Indin has 1o declare the lockdown in order
10 avoid the spared of the deceases. As per the disaster management ACT 2005 |, Chairman being the head of
the constitution and administration of the country the prime minister used his powers to declare lockdown in
view of the delink the chain of spread of the deccase During the period of lockdown there were no
transportation 1o commule from one place to another place. Their movement is restricted.  People advised not 1o
come out of the house. All activities have come 1o total halt.  The crops grown which were 1o be cut from the
field and make it dry 10 sell the raw products to the customers. Due to the fear of death labourers has not come
out of the house. Because of two reasons 1. They got effected themselves 2. Tt effects 1o others from the people

The crops or any other production from the agricultural productions unable to move from the place itself as
there was no transportation.  The food materials which is perishable items  have spoiled for examples womoto
and water milon, kharbooja, muskmelon, vegetables. Consider the case of Milk, curd  which cannot reach the
required customers and cannot be stored also, The agricultural labourers became helpless as there was no
possibility to move their product whether penshable items or nonperishable items. Food 15 essential for
everybody.  Many people has died duc to hungry. Due to the restriction of moyvement of people, agnicultural
labourer movement also restricted and henee they cannot go out of their house which resulted in loosing their
job and became unemployed.  Once they became unemployed their house per capita income reduced and they
have gone below the poverty line. The stored food materials are not sufficient to cat. On the other hand to cut
the grown up crops, agricultural labourers are not available. Many people have migrated during the lock down
period. They forced to stay wherever they are. Agricultural laborer’s are not ready to accept for changes. As
mentioned carlier the types of laborer available in the market cverybody lost ther jobs, Owners were also
effected because they have 1o incur heavy loss  with the grownup crops unable to cut and distnbute to the
required places. Since there were no transportation

Low wages,: As the Jaborer™s are available in surplus quantity the demand is very less and hence agricultural
laborer’s are getting low wages, Even government cannot manage and cannot take any action since they too
know that carming 1s impossible during the period of COVID-19 Pandemmc.

Exploited working hours, : If the agricultural laborer’s willing to work for more hours with the low paid wages
then only they will get job otherwise they may not even get that job. Keeping in view of the family members
and dependents on this bread carning agncultural laborer they have to accept and forced 1o stay extended hours.

Rude Behaviour with labourer,! every minute is counted by the owner since he is the paying master. The
master thinks | am losing the moncy for idle time and hence he behaves very rudely with the agricultural
labourer's

Work life balance, Agricultural labourer's have to balance at work as well as their family. Especially women
agricultural fabourer’s  they have 1o cook and take care of their kids and children with a ime bound preparation
of food ¢tc. on the other hand they have 10 serve with their masters otherwise the master will terminate from
the job itself if he or she is a bonded labourer then he will give lot punishments and they cannot escape from
this since there is no other alternative for their survival working conditions: working conditions of labourer
especnally during the period of COVID-19 pandemic is very entical. It is very difficult to maintain the distance
as it involves close movements, Further it is an impossible task 1o use frequently samitization because 1t is a food
manufacturing industry otherwise the food items will be contaminated with sanitization materials. People may
fall sick even then they have no excuses since far away labourers cannot reach the place in time

People ar executive level thinks the Labour as a commodity and never realize that labour s not a commodity
Exccutives of agricultural industry treats their subordinates as commodity and jthey have rights over them.
They treat with in bumanity. Just a banana leaves after casting meals the banana leaves will be throw away from
the dinning hall similarly the labourers are also treated once the job required 15 completed they will never ask
the labourers problems.

Sometimes work involves in using pesticides to protect the crops which leads 10 hazardous environment and the
smell to be tolerated which leads 1o occupation health disorders.: Pesticides are dangerous to health but it is
inevitable to be with it because if we do not apply or spray the pesticides to the crops, immediately worms or
insects will attack the crops and crops will not yicld properly and production of food will become very low or
poor quality and cannot be used with ful extent and hence use of pesticides is very cssentinl. By neglect or
oversite or by absent mind  without washing the hands if he consumes  he will die on the spot.  The smell
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produced by the pesticides cannot tolerate if 1t continoes for a penod of 15 days one will fall sick duc to the
bad air produced by the pesticides

Chain Link of problems: to purchase of good strengthened and production vielding seeds i bulk  shortage of
moncy or insufficient moncy and will wait to receive the loan from bank - depending on the ram feed land or
water filed land seeds to seed in the field and rearrange for this labour force is essential during the penod of
covid-19 it has come to total halt. Assuming that without any hassel this part is over then feeding water and
remove the unwanted growing of any other plants and maintenance of clean in he field  Afterwards crop cutting
and 1o disburse, load and unload in the transportation.  Then it needs storage space to preserve the materials and
10 create an awareness among the general public the materials are available here.  They have to pay the
commission 1o the middle men. The profit will get less because of cheating. involving the middle men  loss of
production ¢tc.  these are some major problems faced by the agricultural labourers during the period of
COVID-19 Pandemic,

Remedml measurcs by government; Government has taken some remedial measures such as relaxed the covid-
19 rules to the agricultural labourers and its sectors such as movement of matenials and transportation o shift
the food products to the market and to ensure 1o reach to the consumers as end users. Government has given
6000 INR to all the farmer and its agriculural labourers who are enrolled in the systems. Amended the existing
rules 1o sell the product directly from the farmers production unit itself instcad of selling through middle men
and APMC Yards. Waived the loan interest from the banks. Organized to recerve the loan from the banks not
only for the sceding and maintenances but also to construct their houscs

Conclusions: Agnculture is one of the priontized sectors in India as it depends for food. The people working in
this sector arc called as agricultural labourers and they are facing lot of problems and the challenges faced by
the labour force cannot be determined casily. The natural calamity and the disaster effect the agricultural
labourer even one cannot imagine. Corona virus COVID-19 pandemic worsen the situation of the agricultural
labourcrs. Covid-19 pandemic created the worst situation to ¢very body in the mation and especially with
agricultural labourers including male, female and children and adolescents.  Government has taken several
measurces to resolve the problems of the agricultural labourers but not yet resolved completely, Government has
introduced lot of reforms to give benefits directly 1o the farmers but farmers are still resisting to receive the
same
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INTERNATIONAL FRAMEWORK ON CHILD LABOUR AND EDUCATION

Dr. Roopa S
Assistant Professor, BMS College of Law

L. INTRODUCTION
Child labour is not about children performing small tasks in the house nor is it about children participating in
work suitable to their level of development, but it is concerned with performance of work which is contradictory
to national and international standards.'It has 1o be noted that the international policy framework goverming
child labour and child education is strong, robust, orchestrated and categorized because a number of
Intermational Conventions, Covenams, Treaties and Declarations are in place. Child labour and a child’s right to
education are dircetly or indircetly associated with many international standards and initiatives,” Several
international bodies are putting in efforts and implementing various programmes o combat child labour and
impart quality education

The rescarch paper primanly focuses on the international framework governing child Iabour and cducation. It
comprises of the International Conventions, Regional Conventions and other international instruments relating
to child labour and education. It also analyzes the refationship between the international framework and Indian
Constitution and to what extent India has complied with the international provisions relating to child labour and
education

1L International Policy Framework Concerning Child Labour And Education
The broad mternational policy framework concerning child labour and education adopted by the Unsted
Nations, International Labour Organization and Regional arrangements are discussed hereinafler

a)  The Geneva Declaration of the Rights of the Child, 1924 :
The Declaration articulates that a child must be protected agamst every form of explottation. * Also, i explicitly
posits that the means cssential for the material and spiritual development of the child should be provided. *

b) Universal Declaration of Human Rights, 1948

The UDHR specifically states that slavery or servitude which includes child labour should be prohibited in all
their forms.” Motherhood and childhood are entitled to special care and assistance.® Every individual is assured
of right 10 free and compulsory education at elementary stage, higher education shall be made accessible on the
basis of merit and technical education shall be made gencrally available to all. It also envisages that no
government, group or individunl should interfere or act in a way to destroy the rights and freedoms guaranteed
under Universal Declaration of Human Rights.”

¢)  Declaration of the Rights of the Child, 1959

Y Child Labour and Education for All- A Resource Guide for Trade Unions and 4 Call Against Child Labour
and  for  Education  for  All,  Education  Intermatiomal, 2013, p. S5, avalable
https:‘www. ilo.org/actrav/info/pubs WOMS 305446/ lang--cnvindex. htm (aceessed on 18/04/2021)
‘Muinstreaming Child Labour Concerns in Education Sector Plans and Programmes, International Labour
Orgamzation, 2011, P 1, avalable at https://www.ilo. org/moscow/information-
resources/pubbications WOMS 308699/ lang--en/index. him (accessed on 15/04/2021)

' The Geneva Declaration of the Rights of the Child, 1924, available at  hip//www.un-
documents.net/gdre 1924 him(accessed on 15/042021)

‘id.

' Art. 4, Universal Declaration of Human Rights, 1948, available at hitps://www.un.org/cen/about-us/universal-
declaration-of-human-rights (accessed on 15/042021)

" Art. 25, Umiversal Declaration of Human Rights, 1948, available at https://www.un.org/en/about-us/universal-
declaration-of-humar-rights (sccessed on 15/042021)

"ithid, Art. 30
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This Declaration is the amplification of the rights of the child as provided in the UDHR, 1948." It stipulates that
every child irrespective of physical, mental or social conditions is bound to receive free and compulsory
clementary education.” Also, the child shall be protected against all forms of exploitation and shall not be
admitted 10 cmployment before an appropriate minimum age as would prejudice his bealth or education or
intervene with his physical, mental or moral development “The best intercsts of the child shall be the paramount
consideration.

d) International Covenant on Civil and Political Rights, 1966

The Covenant expressly provides that family is the fundamental group or umi of society and 1s therefore entitled
to protection by socicty and the State.” It categorically articulates that every minor shall be protected in his
family, socicly and the State. It prohibits discnimuination on the grounds of race, colour. sex. language, religion,
national or social origin, property or birth with respeet to the same”

¢) International Covenant on Economic, Social and Cultural Rights, 1966

This Covenant vehemently pronounces that children and young people should be protected from economic and
social explottation. Law punishes the employer if their employment affects health, morals or poses danger to the
child's life. It obligates the States to set age limits below which paid employment of children shall be prohibited
and punished by law.” Further, the State Partics should recognize the right of everyone to free and compulsory
primary education, accessibility of secondary education and higher education.”

f) The United Nations Convention on the Rights of Child, 1989

Primary education shall be free and compulsory, secondary education and vocational education shall be made
accessible for every child” Children should be protected from performing hazardous work which tends to
interfere with child’s education and aiso child's physical, mental, spiritual, moral and social development.'”
While taking decisions on the rights of children, the public or private social welfare institutions, courts of law,
administrative authorities or legislative bodies, shall take into consideration the best interests of the child. '’ The
State Partics may take appropriate legislative, administrative, social and educational measures 1o protect the
child exploitation while living with the parents, guardian or any other person. . The Convention also mandates
that the state partics shall recognize the right of cvery child 10 an adequate standard of living, which is crucial
for its physical, mental, spiritual, moral or social development. ™

L. Conventions Adopted By International Labour Organization Relating To Child Labour
The Conventions adopted by International Labour Organization relates to vanous aspects of child labour such as
minimum age for employment of children and obligations on the state partics to make an effort to abolish

' Article 25 (4) of Universal Declaration of Human Rights, “Motherhood and Childhood are entitled to special
care and assistance”

Principle 5. Declaration of the Rights of the Child, 1959, available at hutps://cpd oeg.rs/wp-
content/uploads/2017/11/1959-Declaration-of-the-Rights-of-the-Child. pdffaccessed on 20/04/2021)

“ibid, Principle 9
*ibid, Principle 2

At 23 Imermanonal  Covenamt  on Civil  and  Polical Rights, 1966, available =
https://www.ohchr org/en/professionalinterest/pages/cepraspx (accessed on 15/04/2021)

"Art. 24,  Intermational  Covenamt on  Civil and  Political Rights. 1966, available at
hitps./‘'www.ohchr.org/cn/professionalinterest/pages/cepr.aspx (accessed on 15/0472021)

“thid, Ant. 10(3)
Vibid, Art 13
thid, Art. 28

" An. 32, Convention on the Rights of the Child 1989,  available at
https//www.ohchr org/cn/professionalinterest/pages/cre.aspx (aceessed on 15/04/2021)

Yibid, Art. 3
Yibid, Art. 19
Yibid, Ant. 27
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vanous crimes agamst children. The following are some of the Intermational Conventions on child labour and
education:

A) Minimum Age (Industry) Convention, 1919

The first nternational Convention on child labour adopted by 1LO provided that children under the age of
fourtcon years shall not be employed or made to work in any public or private industrial undertaking ' Children
under twelve years of age shall not be cmployed in manufacturing activities, mines and transport business. -
India has ratified the Minimum Age (Industry) Convention, 1919 on 9" Scptember, 1955,

b) 1LO Forced Labour Convention, 1930

This Convention obligates the members of the TLO o curtail the use of forced or compulsory labour in all its
forms within the shortest possible period. "The term forced or compulsory labour includes all work or service
which s extracted from any person under the menace of penalty and for which the said person has not offered
himself voluntarily 'The term “menace of penalty™ refers to penalties imposed in order to coerce someone to
work, Penaltics can come in different forms ncluding violence, mtimidation, accumulated debt, retention of
identity papers, threats of denunciation to immigration authorities and so on *

¢)  TLO Minimum Age Convention, 1973

It obligates the members to adopt o national policy designed to achieve the cffective abolition of child labour
and to lay down mimimum age for admission o employment or work taking into consideration the fullest
physical and mental development of young persons.” The minimum age for admission to employment shall be
15 years 30 that the children would have completed compulsory education. In case of cconomically and
educationally backward countries, mimimum age shall be 14 years, Thus, the Convention does not completely
forbid employment of children below the minimum age of employment. National laws may be framed
permitting employment of children between the age group of 13-15 years in hight work which does not affect
the school attendance and bealth of the child.”

d) 1LO Declaration on the Fundamental Principles and Rights at Work, 1998

Under this Declaration, all the members of 11O have the obligation to respect four core labour standards which
are as follows: (a) freedom of association and the effective recognition of the nght to collective bargaming; (b)
climmation of all forms of forced or compulsory labour; (c) effective abolition of child labour and (d)
elimination of discrimination in respect of employment and occupation.”

'Art 2, Minimum Age (Industry) Convention, 1919, available at
hrtps://www. ilo.org/dyn normiex/‘en/f?p=NORMLEXPUB:55:0::NO::PS5_TYPE P55_LANG,.PS5_DOCUME
NT.P535_NODE:CON en,C005,/ Document?:~text=Children®s20under a2 0the%w 20age®«200f the "6 20same” 201
amily%:20arc*20employed (accessed on 18/04/2021)

‘thid, Art. 6
‘Art 1, 1ILO Forced Labour Convention, 1930, available at

hitps://www.ilo.org/dyn/normiex/en/f’p=NORMLEXPUB: 1 2100:0:NO:PI12 100_ILO_CODECO29 (accessed
on 22:042021)

‘ihid, Ant.2
" International Labour Organization, *What is forced labour, modem slavery and human trafficking”, available
at https.//'www.ilo. org/global topics/forced- labour/defimition/lang--en/index htm (accessed on 13/0572021)

“International Labour Orgamization, “The Meanings of Forced Labour™, 10 March 2014, available a1
htps://www. ilo.org/global/ topics/forced-labour/news/ WCMS _ 237569/ lang--en/index. htm (accessed on
13/05:2021)

"Ant L, 1LO Minimum Age Convention, 1973, available at
https://www.ilo.org/dyn/normiex/en'f?p=NORMLEXPUB:12100:0::NO:12100:P12100_ILO_CODE:C138
(accessed on 15/04/2021)

supra ar 2

* Organization for Economic Cooperation and Development, Combating Child Labour- A Review of Policles,
Organization  for  Economic Co-operation and  Development, (2003), p. 114, available a
hitps.//3hb.net/book/964009/022024 7dsource=recommend (accessed on 20/042021)
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e)  1LO Worst Forms of Child Labour Convention, 1999

The Convention applics to everyone under the age of 18 years. [t imposes obligation on the state parties 1o take
immediate and effective measures 1o secure the prohibition of worst forms of child labour. It prohibits all forms
of slavery or practices resembling slavery such as sale and trafficking of children, forced or compulsory labour,
child prostitution, child pornography, offering of a child for illegal activities like production and trafficking of
drugs or work by its nature as is likely to harm the health, safety or morals of children.' It advocates
international co-operation amongst member States for giving effect 1o the provisions of the Convention
including support for social and economic development, poverty eradication programmes and universal
education.“The two core Conventions were ratified by India,

f)  Optional Protocol to the Convention on the rights of the child on the involvement of children in
armed conflict

It mandates that the State Partics shall take all possible steps to make sure that that persons below 8 years shall

not directly part-take in hostilitics.' The states shall increase the minimum age for the voluntary recruitment of

persons into their national armed forces, “The Protocol also lays down the rehabilitation and social re-integration

mechanism for persons who are victims of armed conflicts. The afore-mentioned mechanism shall be achieved

through international co-operation, technical co-operation and financial assistance amongst the member states,”

g) Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child
Prostitution and Child Pornography

The climination of the sale of children, child prostitution and child pornography can be achicved by adopting a

holistic approach, addressing the underlying factors like poverty, lack of education, gender discrimination and

harmful raditional practices.” The State Partics shall prohibit the sale of children, child prostitution and child

pornography” under criminal law and impose penalty.”

h)  Domestic Workers Convention, 2011

It nceds 1o be highlighted that the domestic workers contribute significantly 1o the global economy and domestic
work is undervalued as it is performed by women and girls who belong to disadvantaged communities.” The
Convention calls for the elimination of all forms of forced or compulsory labour, abolition of child labour and
climmation of discimination. The Labour Conference has also adopted the Domestic Workers

Vibud at 36

A, X ILO Worst Forms  of  Child  Labour  Convention, 1999,  available ot
hups://'www.ilo.org/ wemspS/ groups/public/~--ed _norny--—
declaration/documents/publication’'wems _decl 5 46 en.pdf (accessed on 15/04/2021)

“ibud, Ant. |
‘ihid, An. 3
“thid, An. 7

"Optional Pratocol 1o the Convention on the Rights of the Child on the sale of children, child prostitution and
child pornography, available at https://www.ohchr org/en/professionalinterest/pages/opscerc.aspx (accessed on
16/04/2021)

"thid, Art. |
‘ibid, An. 3

*The Domestic Workers Convention, 2011, available at
https://www.ilo.org/dyn/normlex/en/ f?p=NORMLEXPUB:12100:0:NO::P12100_ILO_CODE:CI89 (accessed
on 18/0472021)

"“Suncetha Elun and Alok Singh, Untomizing Domestic Workers: Caxe Study of the INTUC- Karnataka

Domestic Workery Congress, (2013), p. 22, avaifable at
htps.//'www.ilo.org/ newdelbv' whatwedo/publications WCMS 218933 /lang--en/index htm{accessed on
18/04/2021)

78

58




B.M.S. COLLEGE OF LAW

(Estd.: 1963)

Affiliated to Karnataka State Law University and Approved by Bar Council of India
Bull Temple Road, Basavanagudi, Bengaluru - 560 019.

Phone : 0B0-26679336, 26602430

E-mail : bmscl@yahoo.in  Wabsite | www.bmscl.ac.in

International Journal of Advance and Innovative Research ISSN 2394 - 7780
Volume 8, Issue 4 (X): October - December, 2021 sl

Recommendation which augments the Domestic Workers Convention' by aiding m the cffective
implementation of the rights of the domestic workers stipulated in the Convention *

IV,  REGIONAL ARRANGEMENTS CONCERNING CHILD LABOUR AND EDUCATION
The regional arrangements aim at promotion of child welfare by specifying the minimum age for employment
and also prohibit child prostitution. It calls for concerted effort of the member states 10 combat violence agamst
children. The following are some of the regional armangements on child labour and education:

a) European Legislative Policy Framework Concerning Child Labour and Education

The Charter of the Fundamental Rights of the Europen Union prohibits employment of children. "The minimum
age 1o enter employment should not be lower than the age of compulsory education and the Charter recalls that
when young people are admitted to work, the working conditions should be appropriate to their age.* The age of
compulsory education shall be 15 years and with respect 10 occupations regarded as dangerous the minimum
age of admission to employment shall be 1% years.”

b) SAARC Convention on Regional Arrangements for the Promotion of Child Welfare in South Asia
The main objectives of implementing this Convention are three-fold. Firstly, 1o unite the State Parties in their
determination to redeem the promises made by them to the South Asian Child” a1 the World Summit for
Children and successive SAARC summits. Sccondly, to work together with commitment and diligence fowards
the development and protection of the South Asian Child. Lastly, 1o make appropriate regional arrangements in
order to assist the member states in fulfilling and protecting the rights of the child, taking into account the
changing needs of the child.” This Convention proclaims that the development of the full potential of the South
Astan Child is a critical concomitant to the region's collective march towards sccomplishing solidarity, justice,
peace and human progress. *

¢)  SAARC Convention on Preventing and Combating Trafficking in Women and Child for Prostitution
The Preamble emphasizes that the practice of trafficking in women and children for the purpose of prostitution
constitutes violation of basic human rights and dignity.” It calls for co-operation amongst member states to
effectively deal with prevention, interdiction and suppression of trafficking in women and children and also
promote rehabilitation and repatriation of the victims of trafficking. " The members shall take all appropriate
measures 10 declare trafficking an offence under therr respective criminal law and impose punishment. '

V. OTHER INTERNATIONAL INSTRUMENTS CONCERNING CHILD LABOUR AND
EDUCATION

Vid.
i

' At 32, Charter of the Fundamental Rights of the Europecan Union, available at
https:/rm.coc.int/ 1 6802f5chT(accessed on 20/042021)

*Orgamzation for Economic Cooperation and Development, Combaring Child Labour- A Review of Policies,
Orgamzation for Economic Co-operation and  Development, (2003), p. 116, avalable at
hitps://3lib.net/book/964009/022024 7 dsource=recommeend (accessed on 20/04/2021)

T ibid a1 54

"Art. 1. SAARC Convention on regional armangements for the promotion of child welfare in South Asia,
available at  hitps//www ilo.org/newdelhyWCMS 251025/1ang--en/index htm  (accessed on  18/042021),
“South Asian Child shall mean a national of any Member State of the South Aswn Association for Regional
Cooperation (SAARC), below the age of 18 years unless, under the national law, majority is attained esrlier.”

Tthid, Ant. 11
'ud
* supra at 59

""Art. 1l, SAARC Convention on Preventing and Combating Trafficking in Women and Children for
Prostitution, available  athttps://www.ilo.org/newdelhyWCMS _251026/lang—-en/index htm  (accessed  on
18/042021)

Yibid, Art. 111
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Apart from the International Covenants, Declarations, Conventions and Regional Conventions, vanous World
Conferences and Programmes have laid stress upon the importance of free education and prevention of
exploitation of children. The other international instruments relating 1o child labour and education are:

1)  The International Programme on the Elimination of Child Labour

It was launched in 1992 to mobilize and operationalize 1LO’s mandate with regard to child labour.” India was
the first country to sign an MOU with the 1LO for the purpose of executing [PEC and the main goals to be
accomplished were * 1o provide for educational rehabilitation of the children and strengthen the capacity of
government and other organizations towards climmation of child labour

b)  The Millennium Development Goals

The UN Millennium Declaration proclaimed in September, 2000 commits nations to a new global partnership to
reduce extreme poverty by setting time bound targets 1o be complied with before 2015 that are known as the
Millennium Development Goals. There are linkages between the millennium development goals and child

labour.*
i Goal 1 emphasizes on eradication of extreme poverty, ensuring employment opportunities and thereby
reduce hunger.”

i Goal 2 aims 10 achieve universal primary education.”
i Goal 3 is concerned with promotion of gender equality and empowerment of women.’

¢) Education for All

The World Conference on Education for All held at Jomtien, Thailand in 1990 committed to make primary and
secondary education a high development priority. This was reaffirmed at the World Education Forum in Dakar,
Sencgal in April 2000 1t has set various goals which included” carly childhood care and education, access to
suitable lcarning and life skills programmes and cradication of gender disparitics in primary and secondary
cducation. The EFA Global Momitoring Report is responsible for the publication of the progress made in
achicving the aforesaid goals through policy reforms.”

VI ANALYSIS OF INTERNATIONAL INSTRUMENTS WITH SPECIAL REFERENCE TO INDIA
In 1974, Government of India sdopted a National Policy on Children which declared that children are nation's
greatest assets. Eventually, India ratified the UNCRC, 1989 on 11" December, 1992 which mandated the state
partics to pass Iegislations in conformuty with the provisions of the Convention. Various government ministrics,
government departments, international agencics, non-governmental organizations and legal fraternity must be
imvolved in the implementation mechanism. Hence, Child Labour (Prohibition and Regulation) Act,

'"A Decade of ILO- India Parinerships-Towards a Future Withowt Child Labour (1992-2002), Intermational
Labour Organization, 2004, p- 4, available at
https:‘www.ilo.org/newdelhi/ whatwedo/publications WCMS 124342 Tang--en/index_htm (occessed on
18/0472021).

“supra at 63, p.17

*Education International, 4 Resource Guide for Trade Unions and a Call Agammst Child Labour and for
Fducation  for Al International  Labour  Organization, 2013, p. 24, available ot
https:/www.ilo.org/actrav/info/pubs WCMS _305446/lang--cn/index. him (accessed on 26/04/2021),

‘xupraat2,p 3
* supra at 65

"The  Millenntum  Development  Goals  Repors, United Nations, 2015, p 4, available at
hitps://www,un.org/millenniumgoals/2015 MDG_Report/pdf/MDG*.20201 5%20rev 2620 July®a201) pdf
(accessed on 18/04/2021)

"stpra at 68, p. §

" Education International, 4 Resource Guide for Trade Untons and a Call Against Child Labour and for
Education  for AN, International  Labour  Orgamzation, 2013, p. 25, available at
hitps:/'www. ilo.org/actrav/info/pubs WCMS 305446/ Tang—en/index. him (accessed on 26/04/2021)
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(CLPRA)I986 was subsequently amended in 2016. Article 21-A' and Arucle 457 of the Indian Constitution
ensures free and compulsory education. It is in consonance with Article 28 (1) (a)" of the UNCRC. Article 24 of
the Constitution postulates that, “No child below the age of fourteen years shall be employed to work in any
factory or mine or engaged in any other hazardous employment.” Under Article 39 (¢)* and 39 (), the states are
obligated to direct thewr policy towards protection of child from abuse and exploitation. It is in unison with
Article 32 (1) of UNCRC *

Further, India has ratified the [LO Mimmum Age Convention, 1973 and the I1LO Worst Forms of Child Labour
Convention, 1999 in June 2017, In accordance with the international standards, Right of Children to Free and
Compulsory Education Act, 2009 which mandates free and compulsory education to children between 6 1o 14
years of age was enacted. The International Conventions have declared child as o person below the age of 18
years as child, whereas Indian legislations have specified 14 years. Although, the ILO Minimum Age
Convention, 1973 provided that the mummum age for admission to employment is 15 vears so that the child
would have received education, the Child Labour legislations in Ind have failed to consider the same.

Even though the CLPRAA, 2016 appears prima facie to be in conformity with the aforesaid international
standards, i reality it s not so. It prohibits the employment of children below the age of 14 years in any
occupation or process. It allows employment of adolescents who arc between 14 10 18 years of age m other
occupations except hazardous occupations or processes, Therefore, per se it might seem that the amendment is
in line with the ILO Minimum Age Convention, 1973, nevertheless, it = violating several international
standards. This is because the amendment has reduced the list of 83 occupations and processes sct out in the
Schedule to include only mines, inflammable substances or explosives and hazardous process. This implies that
children can be employed m works like chemical mixing umits, cotton farms, battery recycling units and brick
kilns, Further, the Act is defective because it shall not apply 1o children working in family enterprises and
audio-visual entertainment industry which includes advertisement, films, television serials, or any such other
entertainment and sports. In a country like India, poverty and cconomic necessity might cocrce familics to
employ children in activities inappropriate to their age. This might result in denying them clementary education

The Indian judiciary has acknowledged the importance of intermational conventions in various decisions. In
1993, while delivering the landmark judgment of Uinni Krishnan v. State of Andhra Pradesh®, the Court referred
1o the educational provisions as kaxd down in Article 26(1) of UDHR and Article 13 of ICESCR. It is pertinent
to note that in M € Mehta v. State of Tamil Nodu”, the Supreme Court reiterated that the Convention accords

"Art. 21-A, Constitution of Indin, “The State shall provide free and compulsory education to all children of the
age of six 1o fourteen years in such manner as the State may, by law determine.”

Arn. 45, Constitution of India, “The State shall endeavor to provide carly childhood care and education for all
children until they complete the age of six years.”

' Art. 28 (1) (a), UNCRC, “State Partics recognize the right of the child to education, and with s view to
achicving this right progressively and on the basis of equal opportunity, they shall, in particular make primary
education compulsory and available free to all.”

' Art, 39 (), Constitution of India, “The State shall, in particular, direct its policy towards securing- that the
health and strength of workers, men and women, and the tender age of children are not abused and that citizens
are not foreed by economic necessity to enter avocations unsuited to their age or strength.™

* Art. 39(f), Constitution of Indin, “The State shall, in particular, direct its policy towards securing-that children
are given opportunitics and facilities to develop i o healthy manner and in conditions of freedom and dignity
and that childhood and youth are protected against exploitation and against moral and material abandonment.™

" Art. 32 (1), UNCRC, “States Parties recognize the right of the child to be protected from economic
exploitation and from performing any work that is likely 1o be hazardous or to interfere with the child's
education or 1o be harmful to the child’s health or physical. mental, spiritual, moral or social development.™

'Ruchira Gupta, “A Law that Allows Child Labour”, The Hindu, August 10, 2016, available at
https://www, thehindu com/opinion/columns’ A-law-that-allows-child-labour/article 14560363 cce  (accessed on
194042021)

" 1993 AIR 2178
" AIR 1997 SC 699
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specinl protection to children’s nights, amms at continuous improvement in the situation of children all over the
world and guarantees their development and education in conditions of peace and security. Thus, it can be
concluded that the Convention not only protects the child's civil and political right, but also extends protection
to child’s economic, social, cultural and humanitarian rights.’
VII.  CONCLUSION

It can be inferred from this Chapter that a plcthora of International Conventions, Covenants, Declarations and
Treaties are in place to tackle child labour and provide quality education across the globe. In India, vanous
constitutional provisions ensure right 10 education, freedom from exploitation and healthy childhood, The
CLPRA, 1986 and RTE Act. 2009 were implemented with the same objectives. However, the CLPRAA, 20161
contradictory o the international policy framework. 1t 18 curtailing the smooth implementation of the Right of
Chaldren to Free and Compulsory Education Act, 2009,

"id
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MEDIA TRIAL VIS-A-VIS RIGHT TO FREE SPEECH - A CRITICAL ANALYSIS

Ms. Vasavi L S.
Assistant Professor. BMS College of Law

ABSTRACT

In a democracy, the right 1o freedom of expression, and press freedom, is fundamental. There is still a need for
certain rights o be supported by law, but equality is nor entirely unlimited or absolute. The role of the media
cannot be dented becanuse (1 keeps the public informed, trained and alert. It often acts as a watchdog for the
government’s functions and corruption, making them publicly accessible through different media sources, such
as television, radio, and newspapers. Therefore, it provides a chance to address topics entirely for free. Bui,
media wday are seen to xerve as “public court™ as well ax are trying 1o intervene with the court proceedingy,
which overlooks the fundamental difference berween an "accused” and a “convicr," which rakex into account the
golden principles of “pronouncement of imnocence to the poimi where it proves gl ” The analysis
concentrates on the equilthrium between independence and limitations

Trial by media reveals various fucets of society. This article examines how such a media trial impacts the
accused's right 1o a fair trial and the tenston between press freedom, fair trial and judicial independence. And
the culture that has a direct effect on every Constitution’s fudicial system, and we cannot deny the fact that
India itself iy a significant example of how much he is the most extraordinary victim of the act of the media trial
in the field of judgements.

The study shows that lawyers conclude that Judges changed their decisions because of media maniprlation and
thar the verdict was influenced by an "extensive review of cases by the media before the judictal process was
completed " It also states that “Indla has long remained reluctant to allow unrestricted access by the media 10
its functions and deliberations.” People will suffer wemendously if external influences of some sort vitiate the
decision-making process. In cases under investigation, research was carried out on media interference. The
literature suggesis that the media trial &8 @ complex mechanism in which individuals are condemned without
being heard

Keywords — Media Trial, Fair Trial. Judiciary, Justice, Judgements, Contempt, Accused, Victim, miscarriage of
Justice.

INTRODUCTION

In the present scenario, the media houses are also seen as “public courts” and begin to interfere with the
proceedings of the Court that miss the crucial difference between "accused”™ and "convict.” 10 mamntain the
golden standards of "innocence presumption until it has proved itself guilty.” Therefore, prejudicing the public,
even the courts, that the accused, who is supposed to be innocent, 18 believed to be a criminal living without
addressing all his rights or freedoms. The solution 10 these ssucs is often a sensitive isue. These questions have
not been adequately answered and are urgently needed to deal with this problem

In simple words, free speech or freedom of expression means freedom to say what is felt and regarded as the
first condition of freedom. It 15 the manifestation of thinking in words with no restrictions at all, It is seen as an
inherent right and 15 not provided for by the state or the government. But by any individual in 1ts natural
character, it is an innate nght. It does not mean that the constitutions of different countries cannot guarantee it,
The protection of the right to freedom of expression is parmmount in a liberal democracy. This provides a
chance to address topics entirely for free. Free speech means communicating ideas regardless of the medium
used. Such rights must always be supported by law so that no onc is robbed of them.'

Press freedom s cssential i a democratic society as it serves the public interest by delivering views and
information without prejudice It is an anticipation that the press will neutrally communicate news so that the
public has no impact or distortion on the real problem. The press is a robust tool for holding the government
accountable for its acts of violence. Much as "freedom of expression”™ should not fimit the "freedom of the
press.” too. The "freedom of the press™ can be enforced based on “reasonable imits,” as set out in Article 1%2)
of the Indian Constitution.

The role of the media cannot be denicd as it informs, cducates and alerts the public; it is regarded as the "fourth
pillar” of democracy, It acts as a watchdog for the functions and corruption of the government by making them

' D D Basu, Commentary on The Constitution of India, Wadhwa and Company Nagpur 6th Ed., 2019
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available to the public in different media such as TV, radio, jourmals, cte. Bul, at the same time, another problem
has to be looked at: the press ofien tries 10 sensationalize news and misrepresent reality so that it catches
people’s attention o keep up with the competition in this region. It IS an organization that begins 1o judge any
problem by blatantly ignoring the 'presumption’ concept rather than allowing the citizens to know any evidence
There are cases in which the media go beyond their limitations. It can also pose a risk to the right to a fair trial,
For these purposes, press freedom must act within acceptable limits like all other freedoms.

Media, neutrally distributed to socicty, are considered preferred rather than conduct trials by media that may be
contrary to the fair trial. If the press reports a wade range of issucs subjugated in a pending case before a Court,
the problem reaches its height. It publishes opinions and facts that clearly harm the interests of the parties. The
judicial institution can administer a fair tnal. The trials through the media should be prevented, or the judiciary
should intervene. '

It is cssential 1o fix this probiem of the "media tnal.” Press freedom should not be such as o hurt people or
culture as a whole. The media should be accountable for their behaviour, and thercfore their liberty cannot be
absolute, hke any other right.

MEDIA TRIAL

The media trial & undoubtedly an unrcasonable intrusion in the judicial process. First of all, it would be helpful
1o try to identify what the "media trial” really entails before examining the question of the justifiability of media
trials. "Proceedings’ is a word related to the judicial process. Any justice system s essentially subject to a far
trial for the accused. Trials are simply court proceedings. India 18 a country where everyone is curious to keam
about sensational and high-profile events. People themselves begin to gather information to guide the case. In
this process, the media publish themselves in journals, blogs and news outlets, publishing their own version of
facts about the people's hunger for these sensations. This s referred 1o as research journalism that is permitted
in India. In media and media proceedings, the foree of influence and of revolutionizing masses 10 perceive a
guilty or innocent intellect. Media proccedings are not only a legal matter. It also constitutes a political problem.
It destroys the lawyers of the legal path on the one side.”

On the other hand, it distracts the laypeople, the ‘public in the republic,’ from fundamental problems such as
economic catastrophes, uncmployment or increasing nghts. Authoritarian regimes ofien have invisible diversion
ministries that manifest themselves i the median. Democracy demands constant watchfulness

In 2015, Justice Kurian Joscph, during his address at the Bar Summit in Chennai, while citing the pressure on
the courts in the Nirbhaya rape case has pointed out that "lawsuits stll unresolved. the media trial should be
evaded, thus avoiding the immense burden caused by this

"Before a case ix over, stop trying (cases) in the media. Don't ever pursue a dispute in the press; it pressurizes
on judges and cittzens as well * He recalled that one day a judge who deall with the case told him, They would
hang him if he didn't offer the penalty. He referred 1o the pressure amowunt produced. If 1 hadn't punished them,
they'd be (like) that if the press had already made thelr dectsion. However, he continued, It wasn't because the
medic hod sutd i1, but because it had reasons to give the punishment. "’

THE IMPACT OF MEDIA TRIAL

Now the media is a "public court”, which can also be named "Janta Adalat”, and has started interfering i court
proceedings 1o the extent that even before the Count, it takes its own decision, While the “innocence
presumption, whether it is not found guilty” and the "eniminality beyond reasonable doubt™ laws remamn at
stake, the primary distinction between an accused and the accused has been disregarded entirely. We now have
o mass tral where the media itself investigates the accused and gencrates a public opinion even before the Court
becomes aware of the case. This procedure obstructs the public, leading to the assumption many times that the
accused, who is thought to be innocent, s a criminal with no night or freedom of remedy. Where there is unfair
coverage of prosecution and the media believes, through its tnal, that the accused person is a suspect, it will
become prejudice to the "administration of justice”, and the case 5 of media contempt

' Juhi P. Pathak, Introduction 10 Media Laws and Ethics, 2014, Shipra Publications, New Delhi,
* Madhavi Goradia Divan, Facets of Media Law, 2nd Ed., EBC Publications.

" DNA India Newspaper, May 19% 2016, Source PTI, hutps:/www.dnaindia com/india/report-se-judge-cites-
nirbhaya-casc-savs-no-to-media-trial-2 108070, accessed on 04/12/72021
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To a point, o ts agreed that the media catalyzes the quick success of the tnal and media advocacy by publicizing
those evidence, as best seen in Jessica Lall's case. However, until the trial has started, the media cannot declare
the innocence or guilt of the people involved in the case based on their opinion. The judge, and not the media, is
responsible for determining the guilt or innocence of an individual following our constitutional scheme, In
addition, an individual's credibility may be irreparably damaged if he/she 18 prematurely convicted. '

THE INFLUENCE OF MEDIA OVER THE SOCIETY

Pad news from any political party or other large organization may quickly mislead the media from its proper
aim, and the media, instead of being a hight 10 the world or an eye-opener, becomes a pawn in the hands of
powers. As a result, media that was once for the people, by the people, and of the people has now become for
the sponsor, by the sponsor, and of the sponsor. These difficultics can sometimes give rise 1o media trials, in
which the media proves someone guilty ¢ven before a court of law can decide.”

The Supreme Court, m the case of State of Maharashira v. Rajendra Jawanmal Gandhi, remarked that a tral by
press, clectronic media, or public agitation 1s the polar opposite of the rule of law. Partics have a constitutional
night o a fair trial in a lawsuit before an impartial panel uninfluenced by press dictation or popular opinion. This
might quite easily result in gross injustice; thus, a Judge should be wary of any such pressure and carefully
adhere 1o the principles of the law.”

The medsa's gaze has entered the personal life of the primary culpnt in the Sheena Bohra Murder Case, Indiram
Mukherjee, who the media have extensively accused. Every part of her personal life and character was
scrutinized mn public by the media. There have been countless occasions when the press had undertaken an
accused's tnal and issued a verdict even before the judiciary decided

Tral by Media: Free Speech versus Fair Trial Under Crimunal Procedure (Amendment to the Contempt of
Courts Act, 1971), the Law Commussion’s 200th report, has advised a law prohibiting media from revealing
anything prejudicial to the accused’s rights from the time of the arrest to investigation and trial in criminal
proceedings ™

VIEWS BY THE INDIAN COURTS OF MEDIA TRIAL

In India, the courts have the power to pass pre-publication or pre-broadeasting injunction or prior restraint order
in sub-judice matters. The two-pronged test of necessity and proportionality has to be satisfied before ordering
posiponement of publication. Moreover, the injunction order should only be passed if reasonable alternative
methods or measures would not prevent the said risk. The defendants must send the plaintiff a written notice,
through clectronic means, before airing any storey involving the plainuff, obtaiming his viewpoint. Suppose the
plointiff refuscs to speak or docs not respond within a reasonable period. In that case, he wall not be forced to do
so, and the story will be broadcast with the information that the plantiff has dechined to speak to defend
himsclf

The Press Council of India Act established a body known as the Press Council of India, a statutory sclf-
governing entity. Its overarching goal is to safeguard journalistic freedom. The Council may caution, reprimand,
or punish a newspaper or news agency for their professional misconduct, a violation of a code of journalistic
cthics, or an offence against the public mterest, It might also denounce the government or other organizations

' Abilasha Rathore & Kanika Satyan, Judicial Intervention in the Sub-judice -The emerging issues of Trial by
Media, Bharati Law Review, 2015, http://bharatilawreview.com/uploads/46-
57_Abhilasha Rathore_Kanika_Satyan FF pdf, accessed on 06/12/2021.

“ Nandi, K. (2011). Investigative Role of Media: Responsibility to the socicty. hitp:/docplayer net/S0431743-
Investigative-role-of-media-responsibility-to-the-society himl, accessed on 02/12/202)
' State of Maharashtra v. Rajendra Jawanmal Gandhi (1997) 8 SCC 386

* 200™ Report of the Law Commission on "Trial by Media: Free Speech v. Fair Trial Under Criminal Procedure
(Amendments to the Contemipt of Court Act, 1971)"

' Sudhanshu Ranjan, ‘Media on Trial', The Times of India, https://timesofindia indiatimes.com/edit-
page'media-on-trial/articleshow! 1460248 cms, accessed on 04/12/2021

* Justice Manmohan in Shashi Tharoor's defamation case on Arnab Goswami and Republic TV news channel,
bips.//www_opindia.com/2017/12/while-republic-tv-win-the-case-the-news-minute-looks-for-shashi-tharoors-
victory/, accessed on 03/1272021
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mterfermg with journalisuc freedom. While conducting an inquiry under the Press Council Act, 1t has the same
powers as a civil court in deciding a dispute under the Code of Civil Procedure. The Council might also order
that the council's findings be published in that defaulting newspaper. The Council has the authority o take
action against infringing periodicals based on complaints brought 1o i, The Press Council protects press
freedom and upholds and enhances the standards of newspapers and other organizations. It is mainly made up of
nowspapers responsible for policing the behaviour of fellow members. '

As a result, the Council has taken on the function of a sclf-regulating body of the newspapers together. In
addition to conducting mvestigations into complaints presented before it, the Council also has the authority 10
review allegations swo moto. It has the capacity 1o issue observations against officers, including the government
if it deems as cssential for the discharge of its tasks. In a nutshell, the Press Council is a statutory, quasi-judicial,
self-regulating organization with no tecth (power to impose legal penalties). The influence of the Press Council
of India is limited, and the rise in media sensationalism and rivalry among newspapers has expedited the
media's departure from conventional accountability and cthical principles. As a result, the invasion of individual
and collective rights is increasing, necessitating the need for a reinforced statutory entity in the media industry,

The Relationship Between The Media And Judicial Independence — Madrid Principles

The Intermational Commission of Jurists, the Centre for the Independence of Judges and Lawyers, and the
Spanish Committee of UNICEF sponsored a mecting in Madnid, Spain, in January 1994, with attendecs from 40
nations. The mecting’s goal was to mvestigate the link between the media and judicial independence as
protected by the United Nations Principles on the Independence of the Judiciary, which was established in 1985,
The gathering also aimed to develop guidelines addressing the nexus between free expression and judicial
mdependence. The preamble to this text highlights the Rule of Law. For the Rule of Law to preval, freedom of
speech, particularly freedom of the press, becomes a crucial component in a democratic society. The courts and
the media are both given tasks and obligations under this document.

The fundamental concept enshrined in the document 15 freedom of expression, including media freedom, It 1s
the role and right of the media to acquire and transmit information to the public. And also, to comment on the
administration of Justice, including cases before, during, and afier the trial The core idea is not subject to any
specific constraints, and its application is quite broad. '

LANDMARK JUDGEMENTS
There is a very different category of media people in the criminal court system who cover high-profile trials.
The way the proccedings contain witnesses, testimony and critical clements may also be influenced by this.

1. Y.V. Hanumantha Rao v. K.R, Pattabhiram and Anr. (3™ September 1973)

A curfew has been implemented in a limited arca of Andhra Pradesh. The Court considered the curfew, and no
law was applied 1o uphold the curfew to be arbitrary. "Deccan Chronicles,” while the curfew law was pending,
published it and clanfied why the case was enforced in conjunction with its historical context. At that time, it
was observed that no commient should be made in a dispute that could raise significant risks of bias to any tnal,
In contrast, a dispute continued in a courtroom, ¢.g prejudice 10 any judgement taken by the judge, the
defendant or any other general public having access to such news media. In this case, the fact that reality was
established before the judicial decision was still seen as an appropriation of the Court, cven though someone
who published such news opines that it is vahd *

2. R.K. Anand v. Delhi High Court (29" July 2009)
The Supreme Court examined the main issues involved in the media dispute The case arose from an NDTV
private T.V. in the mfamous BMW hit and point that ensued in the death of six people by speeding a BMW car

' Media Organisation, Orissa State Open University, hitp:/osou ac.inv‘eresources/DIMC-01-BLOCK-03 pdf,
accessed on 06/12:2021

", Murali Krishnan, Hindustan Times, October 13™ 2020, hups:/www hindustantimes com/india-
news/media-trial-causing-great-damage-to-judiciary-attomey-gencral-kk-venugopal/story-

XXroXLeMrdHY AKPS5Ssgl. html, accessed on 03/12/2021.

' Nabeela Tarcen, ‘Salient features of The Madrid Principles on the principles on the refationship between
Media and Judicial Independence’, hips:/legaldesire. comvsalient-features-of-the-madnd-principles-on-the-
principles-on-the-relationship-between-media-and-judicial-independence/, sccessed on 02/1222021

Y. V. Hanumantha Rao v, K.R. Pattabhiram & Anr. AIR 1975 AP 30
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driven by a wealthy famuly. A fatal connection between the public prosecutor and his witnesses and the defence.
While the proceedings were pending. NDTV broadeast a sting proceeding 10 reveal how a senior defendant
applicd himself 10 a charge negotiated with the belp of a public prosecutor specializing in defence. The Delhi
High Court opened the Suo-Moto proceeding and debarred the public presceutor and defendant council from
practice for four months by making them guilty of contempt of court. The appeal was eventually referred to the
Supreme Court, and the NDTV was convicted by a media court trial, which was not allowed to display the
stings until it received permussion from the High Court. The Supreme Court of India dismissed the argument,
stating that such a path would not be an exercise in journalism, but rather the media would be working as a
special vigilance agency for the court. The Supreme Court ruled that NDTV was not guilty of media trial, which
can be defined as "the influence of television and newspaper coverage on a person’s reputation by fostering a
widespread perception of guilt independent of any judgement in a court of law."” The Court denied R.K Anand's
appeal and gave him a notice for the increase of sentence.'

3. Manou Sharma v, State of Delhi (Jessica Lal Case)

This case 1s famously recognized as Jessica Lal Murder Case, where the incident resulted from a young
woman's cold and bloodied murder in 1999, She was a waitress at a prominent Delhi restaurant. Manu Sharma,
a key accused, was a son of a strong politician. In 2006, all nine convicted were acquitted by the Court in Delhi,
As to the acquittal, a considerable amount of public dismay arose, The media fought against the corruption of
the proceedings by utilizing the political links used by the accused, how the witness was made into a hostile and
how shoddy the prosccution was. The media reported on the ludicrous lack of Justice by the public. The Delhi
High Court, later on, ordered the case to be re-examined without waiting for the government's appeal against the
acquittal of the accused. The retrinl, mainly duc to media scrutiny, led to the conviction of defendants who had
been released carlier.”

4. Nupur Talwar v, Central Burean of Investigation (Arushi Talwar Case)

It's a casc involving the murder of a 14-vear-old teenager in her home, which drove tabloid journalism to a new
low in their defamatory coverage of the inquiry; portions of the media demonstrated a reckless disregard for the
law. Aside from the trial by media, the incident prompted significant legal problems that necessitate remedy,
mcluding invasion of privacy, breach of confidence, and defamation of both living and deccased people. The
media delved into the personal lives of Aarushi and her parents, publishing Aarushi's privale communications
and portraving Aarushi's father as a killer. The victim's parents were framed for their daughter’s murder even
before the case was proven in count

Duc to the media's involvement, which biassed the judges' minds, the victim's parents were given o life
sentence. The parents of the victim appealed the judgement. After hearing the appeal. the Allahabad High Court
acquitted the parents of Arushi Talwar, holding that the CBI had presented no evidence of the parents’ guilt
bevond 3 reasonable doubt, The media has skewed the outcome of the Arushi Talwar case by accusing the
victim's parents of murder before the court’s decision. '

S, Sexual Harassment controversy of Jasleen Kaur (August 2015)

The Jasleen Kaur harassment scandal arose from Jasleen Kaur's claim of sexunl harassment levelled against
Sarvjeet Singh in 2015, Jasleen Kaur, a Delhi lady, accused a guy, Sarvjeet Singh, of harassment on Facebook
with a photo in August 2015, The post quickly went popular on Indian social media and drew a lot of attention,
She gamned significant support for speaking out against eve-teasing and sexual harassment, including from
national celebrities and lawmakers. Sarvieet was arrested the next day and released on bail later on. The media
conducted a Trial in which Sarvieet was tagged on national news networks as a "National Pervent” and "Delhi
ka Darinda” (Delhi's predator). An eyewitness vouched for Sarvjeet's innocence a few days after the occurrence,
increasing genuineness 1o Sarvieet's narrative.

After four years, the Indian Court cleared Sarvieet of all accusations and declared him nnocent in 2019,
However, he had lost his work by that time and could not locate another job due to media publicity.*

"RK. Anand v, Registrar (2009) 8 SCC 106,

" Manu Sharma v. State (NCT of Delhi) (2010) 6 SCC 1. Venkatesen J.. Supreme Court confirms life term to
Manu Sharma - The Hindu, April [9th 2013, hitp://www.thehindu.com/news/national/ supreme-court-confirms-
life-term-to-manu-sharma/article403 180 ¢ce, accessed on 07/12/2021,

' The Arushi Murder case; Nupur Talwar v, Central Burcau of Investigation and Anr. AIR 2012 SC 1921

* The Logical Indian, https://thelogicalindian. com/news/saravject-singh-jasleen-kaur/, accessed on 04/12/2021,
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CONCLUSION

We can conclude by sayving that the trial by media has more of a negative impact than of any positive ones, The
courts must appropristely govern the press. Wherever a government-controlled media docsn't benefit
democracy, the credibility of the individual and the judgment of the courts are harmed cven further by the
consequences and results of unexplained publications. Media trials have, therefore, only helped the people in a
few cases because it does not happen, 5o it has to be restricted. Media, as many call it, "the general public's eyes
and cars. " Justice Markandey Katju questions 'if lines can be drawn for the medical and legal profession, why
not for media”. There 1s a thin-hne difference between control and regulation, where the former has no
freedom, and the latter has freedom but is subjected 1o reasonable restrictions. '

Media is our society’s backbone. The dependence of the general public on it the confidentiality and the faith
entrusted 10 it, which blindly embraces the reality of media-published news, is to become a responsible media
In fact, this requires the presence of responsible media. No liberty can be absolute, as procious as it may be.
This also applics to the freedom of the press. Not only s press freedom subject to existing laws of our country,
like contempt and defamation, but it also bears responsibility for the community in which it works, It should
take on specific tasks i fulfilling its function

The press has a responsibility to uphold such integrity and decorum and avokd consent, in the presence of
veritable newspapers or fair commentaries, to the vulganty, obscenity, character killings, and violation of
citizens' privacy incitement of violence, disorder and disintegration. The media deeply fecls this rule of
subjugation and complains that courts do not regard the law of subjugation during the trial. However, the sub-
Judge rule must be urgently liberalized and enforced only in crucial cases that would possibly impact the trial
and not in any cvent that could have an extensive cffect on the trial. Another major restriction to media stings
and trials s public interest. When there is no public interest, the media loses ground and becomes self-serving
or manipulative’

Norms That the Media Should Follow For Any Media Trial To Avoid Any Issues on The Path of Justice
Under The Constitution of India Are -

As a responsible media outlet, it should adhere to the following guidelines while reporting on o cime or other
connected news:

e The case’s accuracy must be maintained and checked before it 15 reported/published, and seen by
everybody

e Every caution must be taken to prevent any opinion-based writing, i.c. supporting or defaming any person
or party.

e The right to privacy shall not be infringed upon

e  When reporting count proceedings, accuracy is of paramount sigmificance.

e  Reports that are based only on suspicion or personal opimion will not be publicized.

e ltis always forbidden to express appreciation for an act of violence

e The title must not be meant 1o be dramatic or provocative on purpose; it must be appropriate for the content
printed beneath it

e Inthe cvent of an error, rectification must be published as soon as possible.

BIBLIOGRAPHY
1. D D Basu, Commentary on The Constitution of India, Wadhwa And Company Nagpur 6th Ed., 2019

M. P. Jain, INDIAN CONSTITUTIONAL LAW, 16th od. 2020, Lexis Nexis

Juhi P. Pathak, INTRODUCTION TO MEDIA LAWS AND ETHICS, 2014, Shipra Publications, New
Delhi

19

[

! Markandey Katju, The Hindu, July 13% 2016, hitps/www.thchindu comvopinion/lcad media-cannot-reject-
regulntion/aricle3374529 ece, accessed on 04/122021)

" Nimisha Jha, Academike, Lawctopus. hitps://www_lawctopus.com/academike media-trials-india/, accessed on
03/12.2021

68




B.M.S. COLLEGE OF LAW
(Estd.: 1963)

Affiliated to Karnataka State Law University and Approved by Bar Council of India
Bull Temple Road, Basavanagudi, Bengaluru - 560 019.

Phone : 0B0-26679336, 26602430

E-mail : bmscl@yahoo.in  Wabsite | www.bmscl.ac.in

International Journal of Advance and Innovative Research ISSN 2394 - 7780
Volume 8, Issue 4 (X): October - December, 2021 o todll

4. Madhavi Gorada Divan, Facets of Medmn Law, 2* Ed., EBC Publications
S, Sahay Mukul, Media Law and Ethics, Wisdom Press, 2011

6. Abilasha Rathore & Kanika Satyan, Judicial Intervention in the Subjudice <The emerging issues of Trial by
Media, Bharati Law Review, 2015

7. Consultation paper of Media Law, Government of India, Law Commission of India, 2014 May,

% Arpan Banerjee, Judicial Safeguards Against "Trial By Media®: Should Blasi's "Checking Value™ Theory
Apply In India? Vol. 2, p. 28, Journal of Media Law & Ethics, 2010

9. Rashmi Rawat, Media trinls The Escalating Influence on  Judiciary, MYADVO Blog,
https://www.myadvo.in'blog/media-trials-the-escalatinginfluence-on-judiciary

10, Aml B. Divan, "Making judiciary more transparent”, http//www.thchindu com/opmion’lcad'making-
judiciary-morctmnsparent/article6 277602 ¢ce

11. J. Venkatesan, "Apex court 1o lay down coverage norms”, hup://www.thchindu com/todays-paper/ Apex-
court-to-lay-down-coveragenorms/article 1 5284971 cce

12. Manu Scbastian, "Times Now™ s Porallel Trial m Tejpal Casc blatantly interfered with Justice™
hitps://theware in/media/times-now-parallel-trialtarun-ieppal-case

69




B.M.S. CC()‘EL}EE:E)E OF LAW

Affiliated to Karnataka State Law University and Approved by Bar Council of India
Bull Temple Road, Basavanagudi, Bengaluru - 560 019.

Phone : 0B0-26679336, 26602430

E-mail : bmscl@yahoo.in  Wabsite | www.bmscl.ac.in

International Journal of Advance and Innovative Research ISSN 2394 - 7780
Volume 8, Issue 4 (X): October - December, 2021 S caadilh

IMPACT OF THE AGENDA 2030 ON INDIGENOUS PEOPLES - AN INTERNATIONAL
PERSPECTIVE

Ms. Sahana Florence P
Assistant Professor, Law, BMS College of Law, Bangalore

ABSTRACT

The worlds estimated 476 million persons are Indigenons Peoples, belonging 1o 5,000 different groups, in the
90 countries worldwide are at the heart of the 2030 Agenda with tts promise to “Leave No One Behind”  They
make up 6.2% of the world’s population, yet account for about 15% of the world's poorest. The 2030 Agenda
for Sustainable Development is of critical importance to Indigenous Peoples. It is also imperative that
Indigenous Peoples are engaged, at all levels, to ensure that we are not left behind. They lag on virtually every
social, economic, or political indicator considered in the Sustainable Development Goal's (hereinafter referved
to as SDG's), they contimue 1o face substantial challenges. Indigenous peoples as one of the major groups
should be supported in reporting on their contribution to the tmplementation of the sustainable development
goals. The research findings reveal that, despite the inclusion of indigenous peoples as a disaggregation
wartable, there is litle mentton of indigenouws people in sustainable development goals. No doubt, that the
consultation and formulation of the Agenda 2030 imvolved indigenous peoples, raising hopes for sustatnable
development goal’s and specified the need 1o ensure that indigenows peoples can contribute to counnry-level
progress reviews. However, the current UN assessment is that despite progress on some sustainable
development goals, the program is at risk of failing 1o meet the goals, The main object of this article is to
examine and evaluate the impact of Sustainable Development Goals on the Indigenous peoples, excavating their
developmental issues and human security challenges. The author adopred the doctrinal method of research to
draw a particular concluston.

Keywords: Indigenous Peoples, SDG s, Agenda 2030, Substantial, Excavating, Impact of the agenda 2030 on
indigenous peoples- An international perspective,

INTRODUCTION

Indigenous peoples play a unique and valuable role in ensuring the sustainable management of a significant
share of the world's lands, ecosystems and biodiversity. Indeed, the ternitories of indigenous peoples are home
10 80 per cent of the world's biodiversity. Equally important, the food systems of indigenous peoples are
anchored in sustainable livelihoods and the principle of ensuring the food sovereignty and well-being of
communities.”

It is, therefore, an cspecially unfortunate reality that indigenous peoples arc among the people most likely to be
left behind - poverty rates among the world’s estimated 370 million indigenous peoples” are significantly higher
than for populations at large— as a result of discrimination, historic injustices, and mability to protect their
internationally enshrined rights to their lands and 1ermitonies

The 2030 Agenda for Sustainable Development defines the global development agenda for the next 18 years,
For indigenous peoples, it is regarded as an improvement compared to the Millennium Development Goals,
where indigenous peoples were largely invisible. The 2030 Agenda consists of 17 goals and 169 targets of
which 92 % are closely linked to human rights. 73 out of the 169 targets have substantial links to the UN
Declaration on the Rights of Indigenous Peoples” Indigenous peoples participated in the global consultation
process towards the 2030 Agenda and, while not all their concerns were included, ther advocacy resulted in a
framework that makes explicit references 10 indigenous peoples’ development concerns and that 1s founded on
principles of universality, human rights, participation, equality and environmental sustamability - core prioritics
for most indigenous peoples. It aims 1o combat inequalitics and discrimination and “lesve no one hehind ™, and

! Intermational Fund for Agricultural Development, Parimering with indigenous peoples for the SDGs. (2019),
https://www.ifad org/documents/387 141 70/41390728/policybricf _indigenous_sdg pdfic294b690-b26c-994c-
550c-076d15190100

* Ibid

* hup:/'www.unsceh.org CEBPublicFiles/CEB 2016 6  Add. 1 %28incqualitics framework%i29.pdf (visited
Nov 30, 2021)
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contains a strong commitment to the disaggregation of data’ Indigenous peoples as one of the major groups
should be supported in reporting on their contribution to the implementation of the SDG

The current involvement of indigenous peoples in the SDG's 1s noted and some of the shoricomings in recent
reporting on progress towards meeting the goals are highlighted.” The Agenda 2030 for sustainable
development has given indigenous peoples a certain level of expectation. As the world 1s getting ahead towards
2030, there is a little ray of hope among indigenous peoples that their priarities and rights wall be recogmsed,’

The Sustainable Development Goals (SDGs)

The sustainable development goals also known as the Global Goals were adopted by the United Nations in 2018
as a universal call 1o action to end poverty, protect the planct, and ensure that by 2030 all people enjoy peace
and prosperity. The 17 SDGs arc integrated they recognise that action in one area will affect outcomes in
another and that development must balance social, economic and environmental sustamability. Countries have
commuitted 1o prioritising progress for those who arc furthest behind *

The most cited definition of sustainable development is ‘development that meets the needs of the present
without compromising the ability of future gencrations to meet their own needs.” Over this time, it has worked
for peace and security, population control, literacy and cducation, health, economic development and
employment opportunitics. The 2030 Sustainable Development Agenda (SDA) is, in its own words, “s
comprehensive, far-reaching and people-centred set of universal and transformative Goals and targets.™

What do the SDG mean for Indigenous Peoples?

Indigenous peoples have contmued to face substantial challenges. They, along with other minonty groups, have
pushed for recognition that the next steps for development must leave no one behind. The 2030 Agenda hays the
potential 1o be transformative for indigenous peoples o its implementation respects these principles.*
Indigenous peoples belleve that the SDG's may be an opportunity for advancing, promonng and recogrizing the
rights of indigenous peoples. Yel, Indigenous Peoples have faced difficulty in sceing their perspectives reflected
i the 2030 Agenda. Although all of the 17 goals are relevamt for Indigenous Peoples, only 4 out of 230
indicators specifically mention Indigenous Peoples.

Many have additionally argued that these few indicators in which Indigenous Peoples are included do not reflect
Indigenous defimitions of well being, The Major Group for Indigenous Peoples explained in their 2016 paper,
“For Indigenous Peoples around the world, ‘leaving no one behind® means respecting subsistence economies
and promoting nonmonctary measures of well-being. " While the 2030 Agenda is beneficial to all global citizens,
only the full and effective participation of Indigenous Peoples in the development, implementation, monstoring
and review process of action plans and programs on sustainable development nt all levels, will provide an
opportunity for the fulfilment of the nghts of Indigenous Peoples, as prescribed in the Umited Nations
Declaration on the Rights of Indigenous Peoples (UNDRIP) '

Indigenous Peoples and the SDGs

" Indigenous World 2020: The Sustainable Development Goals (SDGs) and Indigenous Peoples - IWGIA -
International Work Group for Indigenous Affairs, , hitps://www. iwgia.org/en/ip-i-iw/3658-iw-2020-sdgs. htm!

( visited Nov 30, 2021),
* Richard Madden & Clare Coleman, Visthility of indigenous peoples in sustainable development indicators

' What do the Sustainable Development Goals Mcan for Indigenous Peoples? | Cultural Survival, | 2017
https.‘www.culturalsurvival org/news/what-do-sustainable-development-goals-mean-indigenous-peoples.

* hitp//www, Undp.org/sustainable-development-goals

' Closing the Gap and the Sustainable Development Goals: listening to Aboriginal and Torres Strait Istander
people; Closing the Gap and the Sustainable Development Goals: listening to Aboniginal and Torres Strait
Islander people, (2019), http-//www.unesco.org/ (last visited Nov 30, 2021).

" Department of Economic and Social Affairs, Indigenous Peaplex and the 2030 Agenda, UNITED NATIONS
(2017).

“https://www.culturalsurvival.org/publications/cultural-survival-quarterly/what-do-sustainable-development-
goals-mean-indigenous

" Supra Note 4
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The Sustamable Development Goals are grounded in a vision that aims to transform our world. They aspire to
build a world free of poverty, hunger and discase, in which every woman and every girl enjoys full gender
equality, where the environment is protected and where all people have access to quality education and decent
work.' Many of the 17 Sustamable Development Goals and targets are relevant to indigenous peoples and have
direct linkages to the human rights commitments in the UN Declaration on the Rights of Indigenous Peoples or
the [LO Convention 169 on indigenous and tribal peoples® rights. When, in 2015, the international community
agreed on 17 Sustamnable Development Goals (SDGs), a set of targets for improving hives while protecting
matural resources by the year 2030, they included specific mention of indigenous peoples and acknowledged
that there can be no truly sustainable development without protecting the traditional knowledge and temritonies
of indigenous people

All 17 SDGs are relevant to indigenous peoples. But there are six direct references to indigenous peoples in the
2030 Agenda, including in Goal 2 related to agricultural output of indigenous small-scale farmers, and Goal 4
on cqual access to education for indigenous children” but the goals on health, education, poverty reduction, food
security, peace and security, women’s empowerment and reduced inequalities are generally relevant for
indigenous peoples.’ The inclusion of IPs and the active engagement and contribution by the indigenous peoples
in the 2030 SDGs agenda shall promote the recognition and protection of their rights, aspirations, and self-
determined sustaimable development. Equally, indigenous peoples are an indispensable component if SDGs
were 10 be fully achieved

There is constant debate on SDGs since its meeption including its meaning, history as well as its implications in
development theory and practice. Amongst them s the persistent lack of direct references to the indigenous
peoples i many arcas that are closcly relevant to their issucs, This has resulted i the rights of indigenous
peoples including collective rights, cultural integrity and Free Prior and Informed Consent (FPIC), as well as
their holistic and self-determined development approaches not reflected in the SDGs among others. Therefore, it
is of utmost importance that stakcholders from all walks of the societics at all national, regional and
mternational levels including and especially the indigenous peoples request their nghts and aspirations in all
dimensions of sustainable development to be manifested in the agends aligning with the UNDRIP, 2007 and
ILO Convention 169.°

The UN Declaration on the Rights of Indigenous Peoples (UNDRIP) constitutes the overarching framework that
defines what sustainable development means for indigenous peoples.” If adequately implemented, the UNDRIP
can help overcome challenges faced by indigenous peoples in the development context by

e Fully including indigenous peoples and ensurning that they benefit from local, national and global
development cfforts, on an equal footing.

e  Respecting indigenous peoples” right to self-determmed development and ensuring that development
contributes to the full realisation and strengthening of their potentmal by supporting their development
prioritics and institutional and management capacitics

e Protectng indigenous peoples from adverse impacts of development, which may undermine their nghts
and well-being if their specific needs and aspirations are not addressed.

Impact of SDGs on Indigenous Peoples

Development and buman nights are not contradictory concopts, and they should go together. Indigenous peoples
arc not opposed to development works, because they know that development works will eventually benefit
them. But, if development is for people, their participation should be ensured. They have a different perspective
on development which 15, self-determined, just and sustamable. Indigenous people are the embodiment of
sustainable development. Achieving SDGs means respecting and  protecting  indigenous human  rights,

! International Labour Organisation, Sustainable Development Goals Indigenous Peoples in Focus 1-12 (2016),
htps://www.ilo org/globaltopics/indigenous-tribal/publications WCMS _S037 15/ lang--en/index. htm

* https://sdg iisd.org/commentary/guest-articles/no-sustainable-development-without-indigenous-peoples’
' Department of Economic and Social Affairs, supra note 9.

* hups://aippnet org/sustamable-development-goals-indigeneity-a-practical-guide-for-indigenous-peoples!
* Ibid

* Department of Economic and Social Affairs, supra note 9
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recogmsing their customary nstitutions, and their sustamable resource management systems, going beyond the
social and environmental safeguards 1o fully respect human rights, equitable benefit sharing, and accountability
'"The lack of attention to Indigenous status is surprising given the acknowledged disadvantage that Indigenous
peoples face across the world, The Indigenous peoples” visions of development were not included in the SDGs
and their collective rights were not given sufficient recognition to be consistent with the commitment in the
World Conference of Indigenous Peoples (WCIP) Outcome Document to give “due consideration to all the
rights of indigenous peoples in the elaboration of the Post-2015 Development Agenda and also ignored the
provision of UNDRIP that affirms indigenous peoples right to self-determined development * The SDGs also do
not affirm the collective nights of indigenous peoples to their lands, termtories, and resources. There are no
specific targets relating to indigenous peoples sceurity of land, territories and resources.” Indigenous people
have been secking specific consideration in the development of SDG indicators.

In 2015, the UN Permanent Forum on Indigenous Issues recommended that ‘the Inter-agency and Expert Group
on Sostainable Development Goal Indicators and the United Nations Statistical Commission actively engage
with indigenous peoples in developing key indicators relating to indigenous peoples’ rights to their lands,
termitonies and resources, free, prior and informed consent, empowerment of indigenous women, access 1o
justice and spectal measures addressing the particular circumstances of indigenous peoples regarding relevant
health, education and socio-cconomic development targets of the 17 goals™*

Despite the inclusion of cthnicity as a disaggregation variable, there is little mention of cthnicity in the SDG
goals or indicators. Disappointment has been expressed by the indigenous peoples with the general lack of
references in the 2030 agenda. Implications for achieving SDGs in the global context s lagging in achicving
several SDGs targets. Indigenous peoples have been secking specific considerations in the development of
SDGs mdicators. Therefore, entically reviewing the findings and recommendations of the inquiry is in order

The development of SDG indicators, and the work to date on thewr implementation, include little mention of
Indigenous peoples. This s despite the strong calls by various international groups representing Indigenous
peoples for the development of Indigenous peoples to be included and recognised in the SDG process.” This
lack of mtcraction murrors the lack of action to date by the international statistical community and many
national statistics agencies to address the repeated calls for the development of statistics on Indigenous peoples.
Without reliable information on the economic and social condition of Indigenous peoples, they can casily be
ignored in mational policymaking, their substantial resourcing needs to be overlooked and discrimination
disregarded ”

The UN Permanent Forum on Indigenous issues additionally warns that “The 2030 Agenda involves serious
risks for indigenous peoples, such as clean encrgy projects that encroach on their lands and terntones. To avoid
negative impacts, the implementation of the SDGs need to take place in conformity wath the Umited Nations
Declaration on the Rights of Indigenous Peoples. It is also important that programs to implement the 2030
Agenda are culturally sensitive and respects indigenous peoplcs seif-determination as well as collective rights in
terms of land, health, education, culture and ways of living

Risks Involved in SDGs for indigenous peoples
Despite the above advances, the SDGs also involve nisks for indigenous peoples. Disappoimiment has been
expressed by indigenous peoples with the general lanck of references in the 2030 Agenda to the following:

" WACC | What do the SDGs mean for the world’s Indigenous Peoples?, | https:/waccglobal org/'what-do-the-
sdgs-mean-for-the-worlds-indigenous-peoples/ (last visited Nov 30, 2021),

* Ibud

' Supra note 17

* Madden and Coleman, supra note 5

" Thad

" UN DESA, State of the World ' s Indigenous, NEW YORK 250  (2009),

https:/‘www, un.org development/desa/indigenouspeoples publications/ 2009/09/state-of-the-worlds-indigenous-
peoples-first-volume/

hups://www culturalsurvival.org/ publications/cultural-survival-quarterly/ what-do-sustainable-development-
goals-mean-indigenous
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e Collective nghts in terms of land, but also health, cducation, culture and ways of living;

e  The concept of scli-determination, as enshnined in the UN Declaration on the Rights of Indigenous
Peoples;

e Holistic development approaches are not too focused on GDP growth, industrialization and mercased
production;

e The principle of free, prior and informed consent, which is essential for self~determination;

e Cultural sensitivity across several goals, such as on health and education, including for instance cducation
in indigenous mother tongues

e SDGs focus only on the cconomic aspects of sustainability rather than human nghts-based, cco-sysiem
based and knowledge-based approaches for formulating SDGs,

Recommendations’ Suggestions

e Indigenous peoples, as one of the major groups, should be supported in reporting on their contribution 1o
the implementation of the Sustainable Development Goals:

e Member States should facilitate indigenous peoples’ participation in national-level processes to plan,
implement and monitor national frameworks for the 2030 Agenda, including their capacity building;

e Data-disaggregation and recognition of Indigenous identity in nationnl statistics as well as integration of
community-based data from Indigenous communitics will allow for assessing progress for Indigenous
Peoples.

e Ensuring Indigenous Peoples’ participation in implementation, follow-up, and review,

e Indigenous Peoples can contribute to the development of national action plans, follow-up and review at all
levels, including for the voluntary national reviews at the High-Level Political Forum;

e Greater awareness of the SDGs among the government/ non-government organs and the society s required.
CONCLUSION
It 15 our collective responsibility 1o support indigenous peoples and ultimately, the well-being of our planet.
There 1s a need 1o avoid policies, programmes and projects to achieve the SDGs that have a negative impact or
infringe on indigenous peoples” rights. Therefore, the procedural rights of indigenous peoples 1o be consulted,
to participate and to give or withhold free, prior and imformed consent must be upheld m all processes aimed at
achieving the SDGs. Such an approach will make the Agenda relevant for indigenous peoples and ensure that
they are not left behind while ensuring coberence, effectivencess and cfficiency in states” efforts to comply with
their human rights obligations and development commitments,
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DOMESTIC VIOLENCE AND ITS IMPACT ON CHILDREN AS SECONDARY VICTIMS: AN
OVERVIEW

Shruthi T
Assistant Professor, BMS College of Law

ABSTRACT

Domestic violence is an omnipresent soctal pathology. It is one of the most common and under-represented
problem that affects most women across the world. It stands ont 1o be the epitome of gender Inequality. A
svstemic attempr is made (o trivialize the problem labelling it 1o be a familial conflice. It is a clear violation of
human rights which often is ignored by most states. The major reason for perpetual existence of domestic
vinlence despite legal frameworks is the need for power, control and anthority in a patriarchal set up. It rexuity
in @ huge loss in terms of psychological trauma, economic problems, hindrance to soctal well -being. There is
also a growing concern in academic discourse on how domestic violence causes long lasting impact on children
who are often profiled as secondary victims. This article intends to highlight on psychological, soctal
psychological perspective and the education sysiem incongruent to understanding the repercussions of domestic
violence, The suudy also makes suggestions to combat and alternative measures o rehabilitate secondary
wictimy

Key Words: Domestic violence, child, secondary victim, abuse

INTRODUCTION:

Domestic Violence agamst women 15 an omnipresent problem that needs the attention of the hour. It is one of
the most underestimated social problems. It is to be noted that usually women and children are the primary and
sccondary victims of domestic violence. ' (United Nations, 2010)

Domestic violence 1 an act of pattern of behavior, This mvolves abuse or violence perpetrated by one
individual or group of individuals against one individual or group of individuals. The abuse or violence can be
of varying kinds. *

It could involve physical or emotional or psychological or financial or verbal It is a common misunderstanding
that physical violence alone tantamount to domestic violence. (Gayathri M 2017)

Domestic violence was brushed off to be more of an inerpersonal issue between two individuals in a
relationship rather than a social pathology. The United Nations urged its members states to consider acts of
domestic violence as a serious violation of human rights. It was around this effort made by the UN that most of
the countries includimg India 100k the nitiations to even consider inimate partner viokence 1o be domestic
violence and drag it to the ambit of legal scrutiny.

We need to understand that domestic violence s an act of human nights violation within a domestic sctup. There
are two kinds of victims that & perpetrator or group of perpetrators that are impacted. They are primary and
sccondary vietims. Primary victims arc those who are targeted directly by the perpetrator or group of
perpetrators that receive direct forms of abuse. Secondary victims are those that witness domestic violence or
intimate parmer violence and will have to face the repercussions of shor or long term. '

Study shows that children who witness domestic violence during most part of their childhood or formative years
are likely to grow up 10 be more susceptible to violence or inflict violence of one form or the other. (Black &
Newman, 2000)

This study aims at overviewing the often neglected aspect of domestic violence vis a vis the overall impact on
children

* Thormachlen, D J, and E R Bass-Feld, “Children: the secondary victims of domestic violence.” Maryland
medical jowrnal (Balttmore, Md @ 1985) vol, 43 4 (1994). 3559

¥ Stiles, Melissa M. “Witnessing domestic violence: the cffect on children.™ American family physician vol
66,11 (2002): 2052, 2055-6, 2058 passim.
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Prafiling children as secondary victims:

Domestic violence can take various forms, The basic structure 15 of two kinds. They are direct and indirect,
Dircet abuse is when the mother is subjected to direct targeted violence. Indirect is when children, even are not
dircetly subjected to violence but are simply exposed, as part of nterpersonal conflict between the parent/
guardians/ carcgivers, Studies have shown that, even if children do not witness violence directly and only
hearing will affect them equally. It 1s said that children assume they have apart in the causation of violence, try
to predict the future instances of violence. The problem hies in profiling children as “secondary victims'. Even
though there 1s good amount of research to indicate the long lasting effects of domestic violence on women and
children is equal, popular discourse has failed in manifesting the same. The categonzation of women 10 be
primary victims and children as secondary victims only further establishes that children are only impacted by
domestic viokence. Their role is made 1o be passive, while the role of pepetrator of violence and the woman
have a dual relationship, while children play a passive role This is the very core of the problem which deviates
state and its entities in making children too the focal point in policy making, rchabilitation. This notion limits
the scope in gauging the effects of domestic violence on children and also establishes the fact as 1o why they are
calied ‘secondary victims”. '

The psychological impact of domestic violence on secondary victims:
It 15 often said that children are resilient enough to adapt to changes casily. However, rescarch shows that the
impact that children are left with for a lifetime if professional help is not looked for. * (Lewis et al, 2017)

The focus of care, protection and rehabilitation has always been primary victims. Children require stability and
nurture 1o thrive. World Health Organization in its report discusses social determunants of adult health, This
report is made in the direction of creating a link between carly childhood trauma and adult mental health, The
amount of exposure of an infant or a child 1o physical or emotional or psychological trauma is equivalent 1o
being exposed to it directly.

The maternal health care system (0o is showing growing concerns over how the unborn fetus, when exposed to
domestic violence, shows deterrent growth in the brain and the size of it. Few studies indicate that fetus exposed
to domestic violence in the womb have a likely chance of growing up with physical ailments (such as
inflammation) that further leads to psychological distress (such as clinical depression). *

The secondary victims of domestic violence have both short-term and long-term impact that could play a
detrimental role in defining their social and mental well-being. The different stakeholders from varying ficlds
have always expressed concern over the trauma suffered by secondary victims which is consilered 1o be
equivalent to the trauma suffered by primary victims. There 15 a likely chance of this trauma being mentioned to
turn to post-traumatic siress disorder. An infant or child biologically expecets his or her carcgiver to protect at all
times of stress. In case the caregiver 15 1n a state of stress and 15 unable 1o provide the kind of nurture and
protection that is maturally expected then it will tum out to be a sense of deception. The child will grow up
feching insecure in all the other relationships as an adult

Children in their formative years are completely dependent on their carcgivers for emotional regulation, In
times of distress such as repeated pattern of domestic violence pushes them to the edge of being more
vulnerable. This emotional regulation cannot be provided by the caregiver when she is in a state of high distress.
Hence, the safest place seems 10 be the most terrifying,

A Gauge through Social Psychological Perspective:

The social psychological perspective provides a umique understanding of both short term and long-term effects
of domestic violence on secondary victims, The social constructivist approach deals with the evolution of social
beings from the quality of interaction an individual has with his or her social environment. This approach helps

" Callaghan, J. E. M., Alexander, ). H., Sixsmith, J., & Chiara Fellin, L. (2018). Bevond “Witnessing™:
children's experiences of coercive control in domestic violence und abuse. J. Interpers. Violence 33, 15511581

! Lewis, NV, Larkins, C_, Stanley, N. ef ol Tmining on domestic violence and child safeguarding in gencral
practice: a mixed method ¢valuation of a pilot intervention. BMC Fam Pract 18, 33 (2017)

' Gerhardt, Sue & Manthes, Michiel (2011). Why Love Maiters: How Affection Shapes a Baby's Brain

* K Kendall-Tackett - Child abuse & neglect, 2002

* Dr. Nudine Burke Harris — The Deepest Well: Healing the Long Term Effects of Childhood Adversity, 2018
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m understanding that children exposed to prolonged domestic violence find it part of normaley to expenence
violence or they could grow up and be perpetrators of violence themselves, '

Society and state are required by ethical standards 1o sccommodate devised change for any individual or groups
of individuals if marginalized in one wiy or another. There is growing concern over the negative implications of
domestic violence on secondary victims. However, this s indicative in developed countrics as opposed to
developing or underdeveloped countrics. Most underdeveloped countrigs still struggle to combat the problem of
domestic violence The Republic of India has enacted legislation that aims to protect women against violence of
different forms within the family, The enactment is titled, ‘The Protection of Women from Domestic Violence
Act, 2005". This law when enforced applied 10 India except for the state of Jammu and Kashmir. But as per
Section 96 of the Jammu and Kashmir Reorganisation Act, 2019, it is extended 1o the state of Jammu and
Kashmir. This cnactment has stressed up protecting women from the perils of domestic violence of vanous
forms and providing remedies. However, the perpetrator cannot be penalized. The framework devised reflects
the respansibility on part of the state in combating the ever-prevalent social problem of domestic violence.

A thriving democracy such as India has taken a long time to consider domestic violence Lo be a social pathology
from its earlier consideration of an interpersonal conflict. Hence, it becomes difficult for any developing and
underdeveloped countrics 1o have a paradigm shifi in equivocally helping curb problems of domestic violence
on both primary and secondary victims

There is a web of ambiguity in the basic understanding of how domestic violence affects secondary victims.
There are studies made in most ficlds of knowledge 10 gauge the impact of domestic violence on children, There
seems 10 be a gap in the redressal mechanism for the same

Implications of domestic violence on secondary victims and education

Studics indicate that children who are exposed to domestic violence in any form have a lasting effect in their
educational attainment. Children are comforted by stability. This very foundation shakes in case of domestic
violence, Children who come from broken homes find solace in going 10 school as they find comfort and safety,
*The impact of domestic violence can be observed in the formative vears. It gets manifested through behavior,
Children belonging to the age group of zero 1o five manifest it through extreme separation anxicty from the
parent 1s who is not abusive. Children of very young age have a limited scope to cope with distress such as
domestic violence. They learn 1o cope in their best possible ability. However, this might not be conducive to the
socictal standards or expectations as, the society s not designed to accommodate these weary aspects of
childhood

Education staff in the west are trained at the basic level to identify children in distress caused due to domestic
violence. They work closcly with socil welfare officers which help facilitate the problem. The problem lics
with developing and underdeveloped countrics wherein are still under progress

Domestic violence, children, and education are closely connected. One of the major reasons for dropping out
from school is being subjected to domestic violence. There are other impacts such as concentration problems,
cognitive disabilitics (stress response shuts all other capabilities of the brain) *, writable stte of being,
unforeseen behavior, hostile state of being, hyperactivity, Children who are subjected to a pattern of violent
behavior at home become highly cognizant of possible danger outside of the home as well. If a child s gomng
through unsurmountable emotional upheavals, that acts as a hindrance in cognitive ability 1o perform well in the
academic arena

Impact on young individuals:

Older children who are exposed 1o consistent patiern of domestic violence of one form or the other display
psychological ailments such as, self-harm, suicidal tendency, masochism, susceptible to substance abuse,
disinterest in education.

' Markward, Martha J. “The Impact of Domestic Violence on Children ™ Families in Society, vol. 78, no. 1,
Feb. 1997, pp. 66-70, doi: 10.1606/1044-3894 738,

* Gayathri, J Pol Sci Pub Aff 2017, 5:4 DOI: 10,4172/2332-0761_ 1000313

' Dorothy Byrne & Brian Tayior (2007) Children at Risk from Domestic Violence and their Educational
Attainment; Perspectives of Education Welfare Officers, Social Workers and Teachers, Child Care n
Practice, 13:3, 185-201

* Gerhardt, Sue & Matthes, Michiel, (2011). Why Love Matters; How Affection Shapes a Baby's Brain
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Older children are as much susceptible 10 the repercussions of domestic violence as younger children. The
manifestation of the same s subjective 10 the gender the secondary victim belongs 1o, Studies show that boys
externalize through the antisocial and violent manifestation of behavior, while girls internalize through clinical
depression and anxiety.

LIMITATIONS

Domestic violence needs to be addressed seriously cnough by the state at the structural level The Interature
survey camed are all indicative of how wigilant education system and social security system should be
However, this i1s something that developed nations can afford 1o invest their resources but not the
underdeveloped or developing nations. Efficient training to workers in the educational sector is challenging with
the pre-existing over burden of workload.

Rescarch indicates that not all effects of domestic violence on sccondary victims extreme i nature. It could
have a snowballing effect. This could also be one of the reasons for neglecting sccondary victims in the
protocol

IMPLICATIONS AND CONCLUSION

The relationship and modeled behavior that one is exposed to in his or her formative years defines their
relationship with the rest of the world throughout adult life. Domestic violence is one of the biggest reasons for
disrupted childhood. There 15 an urgent need to address this through carly mediation, prevention and education
The problem lics with the patnarchal set up wherein need for power and control surmounts to domestic
violence, It has long been brushed under the carpet for being an interpersonal problem. It should be rather
populanzed through mass media that it 15 a public bealth ssue

Socil implhications such as guilt and shame play a vital role in non-disclosure of instances of domestic violence
In conservative societies like India, there is a fear of ostracization and labelling for being transparent about
domestic violence Girls and women are socialized to be non-vocal about inter-personal relationships.

There needs 1o be a paradigm shifi in the approach o state and its subjects have towards domestic violence. The
state and its entitics should be made aware of serious legal implications of perpetrating an act of domestic
violence in order 1o mstill a sense of fear. There are experimental models in parts of US and UK that are result
ariented. These could act as models for the rest of the world, These models could be designed as per the needs
of that particular society. Paralled interventions ts one such model that could be used and popularized through
health workers at the grass root Jevel Responsivencss is imperative in raising a child Community workers
could be trained by professionals and they in turn train the mothers in understanding how significant
responsiveness is childcare. Research indicates that a mother's responsiveness can minimize stress response in
a chald.

A popular model in the US s gaining momentum in tackling the problem of domestic violence and most
importantly rehabilstation of victims. Advocacy has proved to be imperative in making casy access 1o social and
community resources that prepares a pomary victim independent, One of the major reasons for domestic
violence (0 become a pattern is the element of dependency. This decreases the risk of clinical depression and
encourages women to be enterprising of even the slightest of the opportunitics.
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INTERSECTION OF TECHNOLOGY WITH INDIAN MOTOR VEHICLES ACT 2019

Privanka Vaidyanath® and Rathan Sagar**
*Assistant Professor and **Student, BMSCL

ABSTRACT

Traffic Violations has been one of the major concerns in India since a long tume. According to the 2019 Road
Accident report by Government of India Ministry of Road Transport & Highway Transport Research Wing,
449,002 inctdents occurred in the country, resulting in 151,113 deaths and 4,510,361 injurtes. Great majority of
automobile accidents are caused by human negligence such as over speeding. neglecting safety gears,
dereliction of waffic rules and distracted driving whilst not discounting poor road conditions. Companies such
as Tesla, Waymo, Pony.ai are pioneering in Auto-Pilot and smart vehicles with in built Artificial Intelligence
(Al) technology. Awo-Pilor system replaces human drivers in the process of driving, with human supervision, as
af today The invention of Auto-Pilot system (s supporied by governments all over the world 1o improve
transportation safety, but seems to lack the legal regulations of the same

This paper analyvses the legality of auto-ptlot vehicles in India with respect to Indian Motor Vehicles Act (MVA)
2019. Since auto-pilor vehicley wilize advanced technology such as Ariificial Intelligence in decision making
process, the paper considers the intersection of Technology amd MVA. The research imvolves doctrinal
methodology of research by relying on existing relevant stanues, case laws, scholarly literatures, and
governmental reports,

KEYWORDS: Artificial Intelligence, Auto-Pilot vehicles, Automobile Accidenis

INTRODUCTION

Motor vehicle accidents 15 akin to every country regardless of the mfrastructure and development of the state
Law has been dynamic with the development and automation of vehicles as well in terms of regulation of the
traffic. Be it installation of cameras, disposing of motor vehicle cases, law has adapted to the changing scenario.
Likewise, advanced technology has led to the creation of auto pilot cars, which can run autonomously. Auto
pilot cars are backed by anificial intelligence technology which guides the car 1o steer on road. Anificial
intelligence is an umbrella term under which different scientific technologics can be seen such as patural
language processing, predictive analysis, face recognition and much more. Though the use of technology on 8
whole itself scems to be an unregulated domain, the application of the same in vehicles can be regulated through
the existing Motor Vehicle Act either by interpreting the statute to suit the existing scenario or to amend the
statute 1o regulate auto pilot cars, The nomenclature of auto-pilot, self-driving car and autonomous vehicle is
used synonymously in this paper

Auto Pilot Cars

The impact of the fourth industrial revolution 55 seen on the sutomobile industry as well, wherein, the research
and development of the industry 18 focusing on sclf-driving cars. Self-driving cars are such motor vehicles
which work mostly sutonomously and hardly seek human attention, Today’s autonomous cars can accelerate,
break and steer independently’, while being able to read and interpret the environment that it is in. These cars
make use of scientific technologies such as Artificial Intelligence, Radar, computer vision, Lidar to name a fow,
The main technological backing behind such cars 15 artificial intelligence. Artificial intelligence i1s one such
recent technological innovation which has lefi no stone unturned. From health care, education, national security,
climate change to weapons, artificial intelligence can be seen in all domains.

The artificial intelligence found in the autonomous vehicle requires large amount of data, sourcing from camera,
radar sensors, hdar sensors and other allied equipment which collects information and passes it onto the Al
software”. Stating a real time scenario, Tesla 1s onc of the leading automobile companics with progressive
autonomous car which can “sutosteer” on a complex road structure, “smart summon’ can steer and navigate

' SYNOPSYS, hitps//www synopsys.com/automotive/what-is-autonomous-car himl (last vised Nov, 14,
2021)

‘Ben Lutkevich, Self driving car (sutonomous car or driveriess car), ScarchEnterpriscAl, (Nov. 14.2021)
https.//scarchenterpriseai. techtarget comvdefinition/driverless-car
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obstacles and mancuver on road’. These cars require the mput of end destination which by uself will choose the
optimal road and navigate through, until the destination

Pathbreaking technology in self driving cars, is the ‘environmental perception” which can read and perceive the
environment 10 steer through. Radar sensors pereerve the distance between the self driving car and the vehicle in
front of that, while visual sensors recognizes the traffic signals and Lasor sensors fuse the real world data with
the data in the Al system®

To understand the awtonomy in these vehicles better, the NHTSA National Highway Traffic Safety
Administration has shelled out a hierarchical differentiation where

e Level 0 denotes no aspect of awtomation while the driver is in complete control of the vehicke,

o Level 1 function specific awtomation the driver retains overall control of the car and there are certain
controls which are autonomous and these may not be linked or dependent on each other,

o Level 2 is a combined function automation which involves at keast two such primary controls which work
mutually without the drivers involvement

o Level 3 1s limited self driving awtommation where in the driver need is seen occasionally while the car is able
to control and run mdependently in most aspects

*  Level 4 is high automation where the driver is needed to perform certain secondary actions

e Level 5 is full seif driving automation the vehicle takes on the full control including the safety measures
and the driver 1s needed only to feed the end destination”.

According to rescarch statement by Mckinsy, level 4 autonomy is expected to be in running between 2020-2022
and level 5 autonomy by the end of 2030". The implication of benefit and magnitude of legal regulation directly
depends on the level of awtomation in self driving cars

The need 1o develop and implement the autonomous vehicle are scaring owing to the deaths by road accidents
due 1o human negligence, traffic congestion, incfficiency in fuel consumption,

Regulation of automated cars s in need owing to the expanding market. while the Jevel automation reverberates
different legislative attention, such as, a sem autonomous car work on the basis of shared operational driving
and fully autonomous cars enjoy complete control over the vehicle. In case of a semi autonomous car, the driver
and the car should be in consensus owing to situational specific reaction by cither of them

Advantages of Auto-Pilot cars’

Prevention of Crash: Human error was responsible for 94% of the 33,133 automobile deaths in 2017 in USA
Computers that use advanced algorithms and systems will effectively remove expensive human error. Auto-
Pilot cars would climinate major causes of accidents, such as mtoxicated or inattentive driving. Auto-Pilot cars
are expected to cut accidents by to 90%

" TESLA, hutps://www.tesla.com/autopilot (Nov. 20, 2021)

? Jianfeng Zhao, Bodong Liang and Qiuxia Chen, The key technology toward the self-driving car, Vol, 6 No. |
International Journal of Intelligent Unmanned Systems, 2, 3-6(2018) 2049-6427 DOI 10,1108/ 1J1US-08-2017-
0008

' Anderson, James M., Nadhi Kalra, Karlyn D. Stanley, Paul Sorensen, Constantine Samaras, and Tobi A,
Oluwatok, Awtonomonus Vehiele Technology: A Guide for Policymakers, RAND Corporation, 2016
hitps-//www.rand.org/pubs/research_reports’RR443-2 himl

¢ McKINSEY & COMPANY, https//www.mckinsey.com/features/mekinsey-center-for-future-
mobility/overview/autonomous -driving (Last visited Nov. 23, 2021)

' Pattinson, JA., Chen, H. & Basu, S. Legal issues in automated vehicles: critically considering the porential
role of consent  and interactive  digital  imterfaces, T Humanit Soc Sei Commun, 153 (2020)
hitps://dor.org/ 10, 1057/541599-020-00644.2

" SELF DRIVING CARS: PROS AND CONS, hips:/valientemott.comvblogblog-self-driving-cars-pros-and-
cons’ (Last visited Nov. 28, 2021)
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Societal Cost Savings: When assessing the benefits and drawbacks of Auto-Pilot cars one of the most important
consideratons is the societal cost. According o reports, Auto-Pilot can save society an estimated 800 billion
USD every year. Reduced expenses associated with automobile accidents | less burden on the healtheare
system, more efficient transportation, improved fuel cconomy, and other factors can all contribute to total
societal cost reductions,

Traffic Efficiency: The ability of Auto-Pilot cars to communicate in real time, allowing them to travel at
optimal distances from one another, 1t is also ideal to figure out the ideal route for vou to travel 10 avoid being
stuck in traffic.

Better access and mode of transportation: Auto-pilot cars might be a safe and dependable form of transportation
for persons who are unable or unable to drive. Individuals with disabilities or the clderly would be able to enter
an Auto-Pilot car without endangering others. Auto-Pilot cars would also benefit cities with inadequate public
transportation. Auto-Pilot cars can readily access places with limited imfrastructure,

Environmentally Friendly: One of the most important consideration in the discussion over Auto-Pilot cars is the
environment. Internal-Combustion engines will most likely not be used in automobile vehicles. Auto-Pilot cars
will drive at steady speeds, continuous braking and acceleration will be reduced. All these things will help 10
reduce emissions and make the environment more sustainable,

Disadvantages of Auto-Pilot Cars'

Security issucs: The danger of hacking is onc of the major drawbacks to Auto-Pilot cars. To communicate and
cooperate with one another, Auto-Pilot cars would need 1o use the name network protocol. If a huge number of
Auto-Pilot cars are connected 1o the same network, they might be hacked. Even a lintle sccurity flaw might
cause traffic congestion and collisions on congested highways

Unemployment: Those who rely on driving for a vocation may find their profession outdated if Auto-Pilot
become more common. Those in the trucking business, as well as bus and taxi drivers, will need to find other
jobs. Auto-Pilot cars would also eliminate the need for fast food delivery and Uber Drivers.

Cost Expenditure: Auto-Pilot cars may save money for society in the long run, the mitial cost of automated
vehicles may be prolibitive. According 1o some estimates, owing fully Auto-Pilot car wall cost an additional
250,000 USD per car. Costs should. of course, decrease as new technology evolves. However, in the carly
phases, the entry barrier may be too high for the gencral public

Decision Making: Once of the major considerations of Auto-Pilot cars 1 its inability to make decisions amongst
a variety of bad outcomes. Considering whist would happen if an Auto-Pilot car was faced with only two options
such as; Taking a left tum and colliding with a person or taking a nght turn and colliding with a tree, maybe
hurting passengers. What option would the Auto-Pilot car take. The moral maching, built by a team at MIT aims
10 overcome this problem by gathering data on real-life judgements, The data gathered reveals significant
disparitics between population groups, making it impossible to program a conclusive response for Auto-Pilot
cars

System Crash: Weighing the benefits and drawbacks of Auto-Pilot cars, a system crash must be considered. As
it 15 believed that Auto-Pilot cars would undoubtedly reduce the number of accidents, the nisk factor is not
reduced to completely. If the same 1s apphed towards the Auto-Pilot system, the software or any component
malfunctions would lead 1o a greater risk compared to the risk taken by the dniver having control over the car

International Legal Perspective on Autonomous Vehicles

The Vienna convention on Road Traffic of 1968, 1s the primary international convention that looks into
regulation of road traffic, aims at regulating international road traffic and ensure safety through uniform rules’
The convention defines motor vehicle as a vehicle which is normally used to carry persens’, hikewise defines
*driver’ as any person who drives a motor vehicle®. There has been no amendment made to the said Convention
since the innovation of the autonomous vehicles. Since such auto-pilot vehicles are powered and run by

' SELF DRIVING CARS: PROS AND CONS, https://valicntemott com/blog/blog-sclf-driving-cars-pros-and-
cons’ (Last visited Nov. 28, 2021)

“ INDIA CONST. Preamble
" The Vienna convention on Road Traffic art 1(n) Nov 8 1968, UNTC
“The Vienna convention on Road Traffic ant 1(v) Nov 8 1968, UNTC
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artificial intelligence, the debate whether Al is considered as “person” under the law 1o attract hability 15 o
question to be answered

Further, the Convention mandates that the driver is responsible for the vehicle in traffic and is also in complete
control and is also responsible for the behavior and action of the vehicle'.

Further, the European Union also has cenain regulations to address the issuc of mtelhgent systems on roads
Cooperative Intelligent Transport Systems s one such guidance system which mandates all traffic signals,
motor ways and vehicles 10 be technological equipped o send signals and communicate with technologically
advanced vehicles®

Germany is the first country to have a regulation in place with regard to self driving cars as carly as in 2017,
while a in depth consideration is scen by the legislators in terms of cthical and legal questions’. In 2017, the
amended Road traffic Act, for the first time allowed the drivers 1o share or transfer control 1o partal or fully
autonomous cars on roads’, a “black box™ to be placed inall cars with shared driving which records the
commuand given by the car to driver to take over the control and legislation set out the compensation amount to
be €10million in case of death by such vehicle®, In 2021, it passed the Autonomous Driving Act regulating fully
autonomous vehicles and allowing them to function on certain pathways in public arcas

The said Act also define an autonomous veliele as

“can perform the driving task independently within a defined operating area without a person driving the
vehicle ™

The legislation pertamning to self driving cars ensures that there is a separate pathway in which such cars can
operate and not disturb the lane where the conventional motor vehicles use. Such an option emanates from the
definition of “defined operating arca™ which is approved by the competent authority’

Further, the legislation also sets out few techmcal critena that is to be present in the car such as ability to follow
the traffic regulations, a system to avoid accidents, in case of any functional issuc to notify the technical
supervisor 10 name a few. These technical functionalitics 15 10 be supervised by a technical supervisor by law
who shall in the position to deactivate the system any point’. The said law also ensures that sdequate measures
arc taken in licu of data protection and cybersecurity. The Federal Motor Transport Authority will be the
guiding authority under the Act to supervise, collect data and monitor the safety rules and precautions of
aulonomous cars’

Likcwise, many states n the United States of Amenica have passed legislations to regulate self-dnving cars
where m as of today 29 states™ have passed legislations to regulate use of such cars. A safety guideline (A

""The Vienna convention on Road Traffic ant 8 Nov 8 1968, UNTC

" A European strategy on Cooperative Intelligent Transport Systems, a milestone towards cooperative,
connected and automated mobility, European Commission, COM(2016) 766 final, Brusscls, 30.11.2016

' DAIMLER hitps://www.daimler. com/innovation/case/autonomous/legal-framework html (Last visited Nov
26, 2021)

* LIBRARY OF CONGRESS, GERMANY | hups//www.loc gov/itenyglobal-legal-monitor/2017-02-
09/germany-government-proposes-automated-driving-act’ (Last visited Nov. 27, 2021)

" Ibid,

* Autonomous Driving Act, 2021, art | (Germany)

" GERMANY: ROAD TRAFFIC ACT AMENDMENT ALLOWS DRIVERLESS VEHICLES ON PUBLIC
ROADS, https//www.loc, gov/iteny/ global-legal-monitor/ 202 1-08-09/ germany-road-traffic-act-amendment-
allows-driverless-vehicles-on-public-roads/ (Last Visited Nov. 27, 2021)

" Autonomous Driving Act, 2021 § 1d, para. 3, (Germany)

* Ibid, notel4

1]

Autonomous Vehicles | Sclf-Driving Vehicles Enacted Legislation, National Conference of State
Legislatures, 18022020,  hutps:/'www.neslorg/rescarch/transportation/autonomous-vehicles-sclf-driving-
vehicles-enacted-legislation.aspx, (Last Visited Nov. 28, 202])
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vision for safety 2.0) has been released by the federal government. In pursuance of the sad guidelines, The
Amenican Vision for Safer Transportation Through Advancement of Revolutionary Technologies (AV START)
Act which sets out relevant definitions, regulation in line with existing federal laws, liability'. Nevada was the
first US state to legislate in 20117 which was followed by few other states and rest have issued executive orders.

Further, The United Kingdom also has Aumtomated and Electric Vehicles Act 2018 the aim of which is to
regulate automated and clectric vehicles. The Act mainly focuses on the liability, causes for damage, insurance
and extending the existing legtslations such as Fatal Accidents Act 1976 eic’. one of the innovative aspect of the
legislation is addressing of the charging points in case of electric vehicles

The legislation regulating the use of motor vehicles in India is the Indian Motor Vehicle Act 2019, the analysis
of which with respect to autonomous vehicle can be found below.

Indian Motor Vehicle (Amendment) Act 2019

The MVA 15 a legislation in India that governs the use and operations of vehicles on the road. The Indian Motor
Vehicle 2019 mandates that anyone who drives a vehicle must be always in control of it”, This mcans that if
someone is even riding as a passenger, they are not allowed to simply put on their “Auto-Pilot™ and let the car
drive nself.

It defines the term “Vehicle™ broadly, and it can take many forms such as cars, trucks, motorcycles, and
bicyeles, The act also imposes strict rules on driving licenses for different types of vehicles. This Act mandates
that all drivers carry a driving license when operating a vehicle on public roads and highways in India. The
driver’s license should indicate the type of vehicle the person holds a license for 1o drive”

The further part of this paper will discuss about driving licenses and its importance in India

Section 2 (10) of the MVA defines the “driving license™ as the ixsued by a competent authority under chaprer IT
authorizing the person specified therein to drive, otherwise than as a learner, o motor vehicle or a motor
wehicle of any specified class or description.

The recent advancements in technology have led 1o the development of self-driving cars, These cars are capable
of functioning autonomously without any input from the driver. The MVA defines the term *Driver® as a person
who drives or oversees a vehicle. The Act does not regard automated system as a driver. However, it has not
specifically dealt with emerging 1echnologics hike self-driving cars or electric vehicles yet

There are many scenarios where liability arises due to automated driving systems. However, the Indian
legslation has not provided any guidelines for these cases yet. This 1s problematic because uncertainty can lead
1o legal disputes between drivers and manufacturers, with unclear lability that could depend on the jurisdiction
of the court hearing it

The MVA mentions the liability of the driver of a sclf-propelled vehicle (any motor vehicle than an animal-
drawn vehicle). The Act places the responsibilities of prudence on the driver. This brings out the question on
how the clauses of MVA 1s outdated and needs 1o be updated to include clauses that protect both pedestrians
and cyclists from traffic violations

Auto-Pilot” cars are vehicles that can sense its environment, navigating without human input. The MVA defines
the specifications, duties, and liabilities of the dnver. Traffic rules are mechanisms used to regulate traffic on
roads. It 15 designed 1o establish economic and efficient movements of vehicular traffic, Road safety is the
protection for people travelling on public land (roads), especially pedestrians and cyclists | from harm or
accident.

"AV START Act 2017 (The United States of America)

*Note 17

' Automated and Electric Viehicles Act 2018 (legislation. gov.uk)

* Fatal Accidents Act, Sec 10,1976 (United Kingdom )

* Motor Vehicle (Amendment) Act, § 3, Acts of Parliament 32 of 2019 (India)

" Motor Vehicle (Amendment) Act. § 2(10), Acts of Parliament 32 of 2019 (India)
"TESLA, https://www.tesla.com/ . (Last visited Dec. 01, 2021)
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Auto-pilot cars are still m their infancy stage. MVA 1s old and inflexible. Tt 15 time to rethink the MVA
considering the development of automated transportation technologies. It is important o establish a regulatory
framework for Auto-Pilot cars which can balance the need to be innovative with safety concerns. India has one
of the highest number road crashes' in the world due to lack of traffic rules enforced on drivers, lack of
enforcement on existing rules, inconsistent implementation, traffic congestion and poor vehicle quality, The
government” needs to take measures that ensure that Auto-Pilot cars are safe for drivers, passengers, and
pedestrians alike. Indin is set to become the world's third largest’ passenger car market by 2026, and the country
has seen a surge in demand for such vehicles. However, not many Indians know how to use them and there is a
lack of awareness about the traffic rules and road safety of drivers and pedestrians. This includes educating
people about safe driving practices and making surc they follow traffic rules.

Further, negligence has been mostly ignored by Al and MVA. Physical injury is at the heart of MVA, and
previous rescarch has centered on Autopilot’, Autopilot is a device that assists in steering, accelerating, and
braking within its lane, if lcft unchocked may lead to catastrophic bodily mjury. The Autopilot, which addresscs
human negligence, 15 one of the most intriguing and doctrinally interesting sorts of Al in development for two
main reasons. The first is that by automating the driving duty and the second is lability of automobile accidents
would shift away from the driver's negligence onto the manufacturers. The proportion of road fatalitics in total
deaths attributed to “Other Causes™ has risen from 42.9 percent in 2015 1o 43.9 percent in 2019. Since 2015,
there has been an upward trend in the absolute number of deaths in “Traffic Accidents™, In 2019 the number of
fatalitics increased by 1.3 percent (from 1,78.832 1o 1,81,113) compared to 2018,

These problems mostly pertain to the breach part of the negligence pant of the negligence concept. This is since
decision assistance technologies are added to existing contexts: In arcas of medical malpractice, fimancial
advice, data security and driving, we have pre-existing neghigence obligations, What changes is how individuals
make decisions in these situations when Autopilot is incorporated and actions are taken. These breach-related
problems, such as the extent of the applicable responsibilitics whether activitics represent reasonable care and
what unanticipated repercussions exist in the new seiting. The exception is the distnibutional issue, where
negligence is 1ll-suited to solve, due to lack of obligation to ensure from a distributional standpoint

According to the Mimstry of Road Transport & Highways Transport Research Wing data, over speeding is the
most common violation linked with accidents, accident-related deaths, and injuries in 2019, accounting for 71.1
percent of all road accidents, 67.3 percent of total deaths and 72.4 percent of total mjuries, just as it was in
2018, The sccond most common cause of Neghgence s driving on the wrong side of the road or lanc
indiscipline, which accounts for 5.4 percent of all accidents, 6.1 percent of all deaths and 5.5 percent of all
injurics: Drunk driving, jumping red light and using mobile phone while driving all together accounted for 6
percent of all accidents and 8 percent of all deaths. The other group which includes factors such as road
conditions, vehicle conditions and so on, accounted for 17 percent to I8 percent of all accidents, accident-
related death, and injuncs. The data of the above stated neghgence mereased m 2019 compared to 2018
underscores the necessity for tougher implementation of the MVA'

Al's Liability as a Legal Person and its Impact on Auto Pilot Cars.

Corporations” personhood is frequently used as o model for the personhood of robots and other Al systems, To
lustrate its futility and theological implications, it is important to quickly examine its legal status, A company
15 a legal entity made up of people who have come together to pursue a common goal. It is not essentil to go
mto detail on the many theories that support corporate legal personhood, 1t s uscful to know what they are *

! Government of India Transport and Highway survey, htips://morth nic.in/ (Last visited Dec. 03, 2021)

* India Brand Equity Foundation, hitps://www.ibef org/industry/india-automobiles.aspx (Lat visited Dec 02,
2021)

* Automotive Component Manufacturers Association of Indin, hitps//www.acma.in/, (Last visited Dec. 04,
2021)

‘Government of India Ministry of Road Transport & Highways Transport, Research Wing. Road Accident
Report 2019

' Government of India Ministry of Road Transport & Highways Transport, Research Wing. Road Accident
Report 2019,

* Antificial Intelligence & Intellectual Property, Eliza Mik OUP 2020

127

84




B.M.S. CC()'EL}EE)E OF LAW

Affiliated to Karnataka State Law University and Approved by Bar Council of India
Bull Temple Road, Basavanagudi, Bengaluru - 560 019.

Phone : 0B0-26879336, 26602430

E-mail : bmscl@yahoo.in  Weabsite : www.bmscl.ac.in

International Journal of Advance and Innovative Research ISSN 2394 - 7780
Volume 8, Issue 4 (X): October - December, 2021 A tedii

Al's legal entity allows it 10 engage in virtually all legal transactions m company with others, t also
consolidates and demarcates its assets to protect them from their owners or thewr creditors, Legal personhood
also makes it casier 10 pool resources and defend assets in aspect of responsibility, both procedural and
financial

Rights and responsibilities’ can be defined in terms of Al but there are no guidelines as to how many legal
rights and responsibilitics are required to be called a legal person. Normally, it is a right to own property as well
as the ability to sue and be sued, which Al does not have now, A human being's legal personhood is commonly
defined as something natural, such as feelings, intentions, and consciousness.

If Al exhibits behavior that may be proof of the attributes listed, it implics that autonomous machines mimic
human behavior. At the same time, it suggests that we must examine how the need to respect Al's rights affects
the rights of other legal entitics. The rights of new legal persons impose a duty to respect the rights of
previously established fegal people. Al cannot have the same rights or liabilities as a natural person.

The responsibility of Al's conduct can be held accountable if it is a legal entity. If Al is regarded to have a
Juristic personality, it may be subject 10 both criminal and civil culpability. Pointing the recklessness or
neghgence of an Al would be difficult and proving acius reus and mens rea of an Al would be problematic
since we cannol apply the same standards or methodologies to Al that we use for a human being, As a resull,
determining culpability under criminal law for Al in respect 10 a specific circumstance is difficult

Scholars’ and legal reform organizations have alrcady proposed giving Al systems legal personalitics to help
with liability 1ssucs, such as an automated driving system entity in the case of Auto-Pilot cars entity i the case
of driverless cars whose behavior may not be under the control of their “driver’ or predictable by their
manufacturer or owner. Similarly, most arguments in favor of Al legal personhood are both too simple and very
complicated. They are overly simplistic in the sense that Al systems exist on a continuum with hazy boundarics,
a relevant category for such acknowledgement is yet to be abolished. If instrumental considerations demanded
recognition in certam circumstances, this may be accomplished using current legal mechanisms. Many of the
arguments are variations on the android fallacy, based on unspoken assumptions about the future development
of Al systems for which personality would be both beneficial and justified. The preferable answer, at least for
the time being, 1s to depend on existing categories, with responsibility for wrongdoing falling on users, owners,
or manufacturers rather than Al system

Safety measures preseribed in the Act only focuses on the two wheeler' not that of a four wheeler or a car. Self
driving cars delegate the driving control 1o the software systems and the manufacturer of such cars have a
liability to ensure that there are certain safety guidelines and precaution taken care of A survey report in the
USA show cased that the public are fearful® regarding their safcty and it acts an important impetus in casc of
sclf driving cars. The safety aspect does not only mean the safety of persons i the car, but also the public safety
in case of self driving cars deployed on road”’. Funther, the Act also mandates that the driver has a duty 1o stop in
case asked by the police personnel” and there exists an apprehension whether such autonomous cars can read the
signals by n police official to halt the vehicle. Autonomous cars can only distinguish a human's action and
comprchend it as an action requesting to stop the vehicle but cannot distinguish incase such an action s made
by a police or by any other bystander on road. Al can only detect a person through facial recognition, and if

' Rakesh Sharma, The Notion of Juristic Personality with Respect to inclusion and exciusion of Artificial
Intelligence, Legal Service India, hitps//www legalserviceindia com/legal/anticle-4007-analysis-the-notion-of-
junstic-personalty-with-respect-to-inclusion-and-exclusion-of-artificial-intelligence. himl ( Dec. 4, 07:00 PM)

? Chesterman, S, Artificial Intelligence And The Limits Of Legal Personality. 6%4), Imermational and
Comparative Law Quanterly, 819-844. (2020).doi: 10.1017/S0020589320000366

' Motor Vehicle (Amendment) Act, § 128, Acts of Parliament 32 of 2019 (India)

* Jack Barkenbus 1Is Innovation China’s Next Great Leap Forward? Vol. 34, No, 4 Science and Technology ,
23-26 hitps://www jstor. org/stable/ 10.2307/26597985

" Ibid,
" Motor Vehicle (Amendment) Act, § 132 (1)a), Acts of Parliament 32 of 2019 (India)
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such 15 the scemanio then all the traffic police personnels facml data shall have to be stored m the software
system'

Analysis of the empirical data

The rescarchers analyzed the mind set of Indian drivers through empinical rescarch. Basic questions such as the
preference of drivers between manual cars and auto mode; how often do they use camera feature; how often do
they maintain their vehicles were a fow

Below seen are the data inferences analyzing the current mindset of the users. The data collection involved
random sampling by circulatng Google Forms and recording 77 responses from the generic group

What type of transmission do you drive Do you utise the reverse cumons
T4 rrporsey fachny?
A
[ RE—
@
Figure 01 Figure 02
How do addrass your Vehicle's -
you Age- Group
Maintainence 77 mopanese
77 resgorass
L R
on =
LRI
[ R
Figure 03 Figure 04

Figure 01 Highlights the preferred mode of driving and it stll is the manual mode wherein 70.3% of the
sampling results refer the same. The users have not made a shifi to the technologically advanced mode of
driving which cases their 1ask of driving through the traffic. This bent of mind is also reflected in Figure 02
recording the use of reverse camera i a car which 1s one of the recent advancement in cars in India. Yet, the
responsse highlight that (Figure 02) only 49% of them use the facility while the rest majonity either use the side
mirrors or ignore the presence of the camera, Further, figure 03 shows that the majority of the age group using
the vehicle 5 that between I8 ~ 30 as compared (o the other age groups and the response regarding the
maintence of car exposes that majority of them do maintain regularly (around 57%) while the rest does not.

The above analysis of the data reveals that the current indian mind set with regard to adaptability to the
technological innovation is yet to reach a consensus. Thpugh the majonity of the age groep using cars are young
adults, data highlighted that use of camera, which is one of the simplest technological support in a car is also not
utilised well

! Christopher Rigano, “Using Antificial Intelligence to Address Criminal Justice Needs,” NIJ Journal 280,
Janwary 2019, hitpsy/ www.nij.gov/journals/280/Pages/using-artificialintelligence-to-address-criminal-justice-
needs aspx
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This pattern of users choice muses a cnbcal inference regarding the adaptabality 1o self driving cars and the
1ssue of mamtence, Auto-pilot cars require frequent mamtence since they sustain on the camera, radar and hdar
features. Damage 1o any may lead 1o unwarranted results from the software, thereby posing o risk of accident.

Privacy in accordance with MVA

Privacy a quintessential element of nght to hife was recogmised a fundamental right by the supreme court of
India in 2017, The growing influence of technology on our day to day affairs, has made everyone's life at ease,
parallelly encroaching on the private spheres. Simularly, apprehension of violation of privacy in case of auto
pilot cars are one such. When seen through the perspective of privacy by design, Al has been no different, as
privacy has not been a prionity in the ereation of Al technology. In the processing of personal data by Al there
is a constderable danger to individuals’ rights and freedoms, which is fundamentally different from the risk
posed by data breaches, but with very little “fallout™ for the firms involved. The following are some of Al's
privacy concerns,

The information scraping appears to violate the terms of service', for example; Faccbook, YouTube, Instagram,
Twitter and Venmo, according to a report by Canada's Office of the Privacy Commissioner (OPC) ‘section 6
(). while Clearview Al claims that the information is freely available on the internet, the OPC finds tha
express consent is required m the case of especially sensitive biometric information, as well as when the
collection, use, or disclosure is beyond the reasonable expectations,

The Supreme Court's Stance on the “Right to Privacy ™ in the PUCL Case was maintained in the historic 2017
verdict in KN Purtaswamy v. Union of India (SC 2017)" by a nine-judge bench, which proclaimed privacy to be
a fundamental right. The right to privacy’s applicability in the context of wiretaps was recently reinforced in the
Bombay High Court's October 2019 decision in “Fimit kumar v. Cenrral Burean of Investigations and Ors” | in
which the Bombay High Court outlined the scope of the State’s power 1o surveil its subjects. Particularly on
matters that do not fall under the categories of “public emergency™ or “in the interest of public safety.”

Though the fundamental nght to privacy is recognised by the apex court, there needs to be a statute law to
regulate the area. Personal sensitive data are used by the auto pilot cars as well in terms of Location tracking,
owner and passenger mformation, and other relevant data collected by the sensors™. Tesla, one of the leading
company in auto pilol cars uses high amount of data to create autonomy in algorithms, to cvaluate the
infrastructure’ and much more

Owing to the lack of data protection regime as seen in other countrics, it makes casier to the hackers to collect
information about the passengers and customers making way for graver crimes

SUGGESTIONS

It 15 ¢vident by the analysis above that the existing motor vehicles Act docs not suffice to regulate auto pilot
cars in India. As seen in other jurisdictions, Indm also need to amend the existing legislation to regulate and
affix liability to the owner as well as the company manufacturing auto pilot cars.

7 Firstly, the definition of “driver” under section 2(9) is to be expanded so as to include the artificial
intelligence system which can be in charge of the auto pilot cars during the ‘suto” mode. The current
definition of “driver’ includes the word ‘person’ who acts as a steersman, since Al has not yet been
awarded the status of a legal person, its best to amend the definition itself to ; “the person or the system in
control of the vehicle” which acts as a stecrsman,

7 To define the term “system” , to mean and include any technology under the guise of artificial intelligence
utilised in developing an autonomous vehicle which guides the vehicle Lo perceive the environment, steer
through the road and such system that suggest the human entity 1o act in case of an emergency.

7 Section 2 (10) of the MVA defines “driving license’, issued by a competent authority, authorizing a person
specified therein to drive a motor vehicle of any specified class or deseription. Holder of driving license is

! Guy Pearce, Beware the Privacy Violations in Artificial Intelligence Applications, ISACA Blog , (Dec, 3, 2021
L4415 PM)

* Cara Bloom, Joshua Tan, Javed Ramjohn, and Lujo Bauer , Self-Driving Cars and Data Collection: Privacy
Perceptions of Networked Autonomous Vehiclex, ISBN 978-1-931971-39-3 (July 12-14, 2017)

¥ Artificial Intelligence & Autopilot, https.//www.tesla conv’Al (Last visited Dec. 2, 2021)
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» Section 3 of the MVA states the necessity for driving license, not entitling a person to drive a motor
vehicle i any pubhic place, unless he holds an effective driving license. This section needs to be amended
in case to permit Auto-Pilot cars on public roads

» Scction 5 of the MVA defines the responsibility of Owners of the motor vehicle, to only entitle a person
mects the provisions under Section 3 and Scction 4 to drive the motor vehicle. This scction needs to be
amended for permitting the Auto-Pilot feature

# Section 10 of the MVA need to be amended with the inclusion of Auto-Pilot Cars, as it defines the holder
of the driving license entitled drive the class or desenibed vehicle

» The Act may also include a special permit 10 own the autonomous vehickes with regard to the ability to
read, interpret and act on the signals signalled by the autonomous vehicle,

7 To include safety guidelines before such vehicle 1s on road such as good sceurity system to avoid hacking
of personal data from the system, safety alert in the vehicle in case of thefi or in case of health emergency,

» Toinclude product hability over the manufacturer in case of system failure or the failure of the software

CONCLUSION

It will take time to make the shift from driving vehicles with varied levels of sutonomy to completely Auto-
Pilot vehicles. Modemn Al technologics and machine leaming development are progressing rapidly in this
direction, and is propelling the scctor abead. Top automakers such as GM, Ford, and Tesla are in the last phases
of testing their Auto-Pilot cars, indicating that we are on the approach of witnessing a revolutionary change

To witness the above-mentioned revolutionary change in India, there are vanous factors which needs 1o be
addressed mainly on the provisions of MVA, requining to be amended with the inclusion of permitting Auto-
Pilot cars on the roads. On the other hand, considering that urban Indians spend 1.5 hours longer cach day in
traffic than those in neighboring Asian Nations, and due to the country’s negligence on road and congested
traffic and bad road conditions, the Auto-Pilot may fail to work as it is intended 1o work

not entitied to drive all kinds of vehicles' . It states that a person holding a driving license 15 limited to
drive registered class or description of the vehicle’ . Similarly Madras High Court held that there is a nexus
between classification of the vehicles into different categories and the issuc of driving license 1o persons 1o
drive the vehicle belonging to different categorics’.  As there is no class or description of Auto-Pilot
Vehicle, Section 2(10) needs to amend, inclusion of Auto-Pilot vehicles,

' Motor Vehicle (Amendment) Act, § 2(10), Acts of Parliament 32 of 2019 (India) (notes, pg 8 Bare Act)
7 National Insurance Co. Lid. V Shinder Kaur, A LR 1998 P.&H 184
¥ United India Insurance Co. Ltd, V. Pala Nigmmal (1991) 2 Acc.C.C. 377
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ABSTRACT

The right to health has been an integral part of the right to live a life with dignity and the same hay been upheld
by the apex conrt of the country in various cases right from the tnception of the Supreme Court of India. For a
society it is of crucial importance to make sure that the personal health and health overall are being measured
inm the way of that can be attributable to the vtate. Health has always been o primary importance for the
individuals and also largely the public health ax a marter of functioming by the state. A point of consideration
taken for the governments in order to facilitate a smooth running of the public policies in tne with the concept
of welfare state would be factored by applving 1t 10 thematters of public health at both these levels. It & due 10
this concept of the welfare state that the role of the government has become enlarged in integrating public
health as a manter of importance when |t comes (o the functioning of the State. The foundation for this right w
health has been upheld by the Universal Declaration of Human Rights (UDHR)' and it is due to the setting of
the arntainable standards and the extension of the same by way of the Right to Development (RTD) in the future
by the United Nations.

The Universal Declaration of Human Rights or the UDHR? specifically latd down the foundations for the right
o health as this right was focused cemirally with the creation of health systems that are attribwtable with a
centralized agency. Various studies conducted comparative analysis of the attributton of right to health amongst
the Nations and this brought into the picture such indicators which would suggest the monitoring of health
systems and focus on the working of such organizations in lien of attaining the highest standard of health and
ensuring that these standards are delivered 1o the citizens and the people of the country. It is through these
standards and indicators that the right to health ix being realized and through such studies it shows that the
health systems need to be improved 1o better realize the applicability of right to health as a means rather than a
mere compulsion to be followed

The researcher through this paper will focus on the stdy of Right 1o Health and Development in India
especially through the existing framework of Law specifically related to bioinformatics and medical
infrastructure laws tn India

Keywords: Law, Constitution, Bioinformatics, Biotechnology, Healthcare, Health

INTRODUCTION:

The concept of health 1s perhaps one of the most generic and ancient i nature as protecting ones health s ke a
reflex action n sentient beings. However, as umce passed the need for a structured socicty grew and power and
administration hand in hand gave a new meaning o the term state. In view of this the role of providing
healthcare has emerged as a need of the hour in recent times. Development on the other hand has been the
measure of success for such administration and governance by the state and similarly healthcare s seen as one
of the key factors in deciding the development of the State. Article 1 of the United Nations declaration on Right
to development” defines the Right to development as . an inalienable human right by virtue of which every
human person and all peoples are entitled 1o participate in, contribute to, and enjoy cconomic, social, cultural
and political development, in which all human rights and fundamental freedoms can be fully realized.™

"The Universal declaration of human nights - www.un.org Available at <https/www.un.org/en/universal-
declaration-human-rights’> accessed October 22, 2021

“Declaration  on  the Right to  Development™ (OHCHR) www.ohchrorg  Available  at:
<https://www.ohchr org/en/professiomalinterest/pages/nghttodevelopment aspx™> accessed October 22, 2021

"Ibid
‘Supra Note 3
Ibid
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Health and Healtheare should be looked m scparate lens as one 15 factonal of the other this also works ssmilarly
with the concepts of personal health and overall health of the State in form of its citizens. It is pertinent 10
consider that when spoken in terms of health it doesn’t just attribute to the absence of any discase, but it is also
attributable to the overall wellness of the individual. Public policy and its efficient functioning are detrimental
1o & competent discourse in a developed socicty,

Healthcare inclades medical care in form of treatments and centres of medical parlance and another important
aspect of healthcare is that of preventive care. Elements of preventive care have been really significant in the
past decade especially in the recent outbreak of the pandemic. The government has made sure that simplistic
communication is passed through in all mediums including the physical and digital mediums. It has elaborated
the role of frontline workers' in the prevention and regulation of the pandemic and there by effectively
displacing the preventive care in that form. One of the main factors of change in this regard was the
government’s decision of not just relying on the government resources but also opening up to private
partnerships with non-state actors as well. All of this when the figures relating to the Annual expenditure s
staggeringly low at just 0.9% of the GDP aimed at the public spending. “An elderly workforce, a growing middle
class population, a nising proportion of lfestyle discases, mcreased emphasis on public-private parnerships,
accelerated adoption of digital technologics, including telemedicine, as well as an increased investor mterest
and Forcign Direct Investment  inflows over the last two decades, are all drniving the growth of the Indian
healtheare sector.” These developments have increased the need for better healtheare laws with more transparent
approach.

It 18 therefore a cross section of the Right 1o Health and the Right 10 Development, To make sure that this
transition is achicved, the mechanism to be adopted by the State has to be robust, transparent and cfficient
India, being a densely populated country makes things difficult 10 have an all centric approach. It s ideal to
divide the applicability of laws through different tiers of the government from the Panchayats to that of the
Union Government. Public health being a State subject matter ‘makes it obligatory for the State Government to
route it through the local bodies, the funds for which would be allocated in the State budget

BIO-INFORMATICS AND LAW IN INDIA

Bioinformatics as disciphine 15 an amalgamation of Computer Science, Information Technology and Biology.
The concept emerged in the 1960°s and subsequently in the late 1970°s with a study headed by O. Dayhof,
Walter M. Fitch, Russell F. Dolittle and others*The study of the same has been relatively new in the given
scenario. The laws surrounding biomnformatics largely integrate with the intellectual property and the
subsequent rights that are a bi-product of the intellectual property. This study helped to develop bioinformatics
as a single stream to analyse and understand biological information. Over the years there have been many
mnterpretations and definitions by various authors from across the world. The definition of bioinformatics given
by the National Centre for Bio-Technology Information is “the field of science in which biology, computer
science and information technology merge into a single discipling,

There are three mmportant sub-disciplings within biomformatics; the development of new algonthms and
statistics with which to assess relationships among members of large data sets; the analysis and interpretation of
various types of data including nucleotide and amino acid sequences, protein domains and protein structures:
and the development and the implementation of tools that cnable efficient access and management of different

“Prevention and Management of Corona  Virus” (Ministry  of Heolth and  Family  Welfare)
<https://'www.mohfiw gov. m/pdf/ PreventionandManagementofCOVID19FL WEnglish pdf>  accessed  October
29,2021

* Sengupta A and Nundy S, “The Private Health Sector in India™ (BMJ (Clintcal research ed ) November 19,
2005) <https2//www.nebinlm.nih gov/pme/articles/PMC 1 285083/> accessed October 29, 2021,

A Study of the COVID-19 Impact on Financial Services”
<https://www.researchgate net/publication/354635683 A Study of the Covid!9 Impact on Fmancial Servic
cs_Hcalthcarc_and Education_Sector> aceessed October 29, 2021.

*The Constitution of India, 1950, VII Schedule, State List - Entry Number 6

s

“Scope of Bioinformatics in  Biological sciences”, Biology-Today.com <https.//www.biology-
today.com/'bioinformatics-biostatistics/Scope-of-Biomnformatics-in-Biological-sciences> accessed October 29,
2021,
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types of mformation.”' Biomformatics m India evolved along with the evolution of Information wehnology and
the companies whose focus was upon the operations relating to life science and biotechnology started engaging
in bioinformatics as well. This was due to the fact that a larger market scale in the arca could be obtained as
these companices already had considerable market shares in the arca of life sciences and biotechnology.

India’s biotechnology sector is one amongst the top tier in the Asia Pacific region and companies like Tata
Consultancy Services, Infosys, WIPRO, BIOCON, etc., started making leaps in the bioinformatic sector. The
main focus of this discipline was (o respond 10 the demands for a flexible and cfficient means of stoning and
managing large and complex biological data sets. Rapid developments in the said fields have brought in drasuc
changes and developments in information technology and thercfore has resulted to produce a tremendous
amount of information. The primary database constitutes from experimental rescarch and its results like DNA,
Protein sequencing, genome mapping, ¢t¢., The laws surrounding these, are largely intellectual property laws
which protect these databases and also sue genenis rights that could be used to protect the investment made over
these data sets However there 15 a need for specific laws concerning biomformatics should there be ndividual
arcas of expertise tking birth form the discipline. For technologies that could be patentable and other such
intellectual properties, the provisions of TRIPS could be seen as a yardstick but sue generis protection sees an
cffect only in the European Umon Therefore, it is apt to associate bioinformatics as a necessary pant that
requires protection not only in terms of intellectual property rights but also extend it to incorporate any other
sub sct of the same

MEDICAL AND HEALTHCARE INFRASTRUCTURE IN INDIA

Medical infrastructure in Indin constitutes both the physical infrastructure and 1echnological infrastructure
brought m by the boom n information technology and recent innovation in medical science. Private health
sector 1 in a considerably better position as opposed 1o the government health facilities. Health infrastructure s
a key metric for determining a country's health-care policy and welfare system. It denotes the importance of
making health-care facilitics a priority for investment. India has one of the world’s largest populations, which,
when combined with widespread poverty, creates a severe challenge in the country. The country s
geographically challenged, owing to its tropical climate, which are both a blessing and a curse.

A Subtropical Climate 15 favourable to agnculture, but it also provides a breeding ground for discases, Indin's
population is highly susceptible to diseases as a result of a combinanion of poverty, population density, and
climatic variables. Infrastructure has been regarded as the foundation for providing public health services.
Skilled labour; imcgrated ¢lectronic information systems, public health organisations, resources, and rescarch
are the five components of health infrastructure. When talking about health infrastructure, it is not just talking
about the results of a country's health policy: but it 1s also talking about tangible capacity creation in the realm
of public health delivery systems.

The term “healthcare™ refers to the provision of services aimed at improving people's health. Healthcare is
defined as anything that helps to greater health, such as good food, clean air, exercise, medical intervention, and
s0 on Physical structure (buildings, ctc.) and human resources are both required to give the desired health
services, therefore healtheare infrastructure s a good blend of both. The ultimate objective is 10 bring both of
them towards the same horizon in order to make healtheare affordable and more accessible across all the
scctions of the society. Healtheare in the Tier-1 citics are up to the mark with some of the leading cities of the
world, however it is the rest of the country that has 1o be taken into consideration and states have to watch over
and implement efficient laws when talking about affordable healiheare and access 10 good medical supplics and
technology, Therefore when talking about the medical infrastructure, states have to ensure that there is the
proper distribution of the health, healthcare benefits. The government must take an integrated approach that
considers regional peculiaritics with the support of local people; it must establish a decentralised structure that
is district-based and which involves active participation from local level institutions such as Panchayats and
Corporations.

As discussed above the healtheare (public health) falls under the state subject matter” and therefore it is high
tme that one has 10 look at the states responsibility in making sure the health, healtheare and public health are

'National Center for Biotechnology Information, ncbinlm.nih gov <https://wwiw. nebinim nihgov> accessed
October 29, 2021

* Supra Note 10
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met, Right to health is an extended fundamental night that s guaranteed through the Article 21" of the Indian
Constitution. Right 1o health have been understood and interpreted through vanous judicial iterpretations and
has since become a part of the Article 21 making it an implied fundamental right that s subject to the
constitutional protection. Hence the medical infrastructure and its laws in India are 8 mix of the state sponsored
health and healthcare running in tandem with the private non state actors who have been encouraged to take up
reforms m the medical infrastructure.

CONCLUSION

Right 1o health and Right to development are arcas of concentration of laws and have a very broad subject
matter, Similarly the laws relating to bioinformatics, laws relating to the medical infrastructure and laws relating
to the bealtheare are all different arcas that are very broad and yet in the Indin scenarios are largely
unexplored. Therefore the rescarcher has limated the area relating to bioinformatics and relating to the medical
infrastructure into applicability towards the Right to health and Development. The right to health is a
comprchensive nght, stretching out not exclusively to convenient and proper medical care, vet additionally to
the determinants of wellbeing, like admittance 10 protected and potable drinking water and sufficient
disinfection, healthy occupational and ecological conditions, and access to health-related education and
information. Right to improvement likewise investigates methods of advancement as a major right of citizens,
alongside the directive principles that the constitution delivers. The Right 1o Development should ensure work,
clinical consideration, and training and retirement aide, medical care, education and social security

In the advent of advances in the technology of the study of medicine, the modes of experimentation in respeet 1o
the findings involved in these studies have radically changed. The Covid-19 pandemic has been an cye opener
around the world as to how unprepared states can be with respect to the protection of the state agamst unknown
pathological strains of o virus which was very much existent and deeply studied since the late 1980's.
Collection of data especially biological information and its processing i imvariable and in a densely populated
country like India it is & large duta set, Currently there isn’t an exclusive law desling with these bioinformatics
and its usage in the medical healtheare infrastructure concerned. Therefore mvariably this has to be dealt with
constitutionally as both Right to Health and Right to Development are implied nghts that have taken birth from
the fundamental right of Lifc and Liberty as envisioned under the Articic 21 of the Indman Constitution.

' Constitution of India - Article 21 - No person shall be deprived of his life or personal liberty except according
to a procedure extablished by law.
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THE ROLE OF PANCHAYATS IN THE EFFECTIVE WORKING OF ANGANWADIS UNDER THE
INTEGRATED CHILD DEVELOPMENT SERVICES
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Assistant Professor, B M.S. College of Law, Bengaluru-19 and Rescarch Scholar, Christ (Deemed 10 be)
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ABSTRACT

Anganwadis are a focal point of timplementation of mational level schemes pertaining to nutrittonal and
educational well-being of children below the age of 6 years in India. These Anganwadis thowgh carry out a
wariety of functions, end up facing challenges that are diverse in nature. The Panchavat system in the country
plays a key role in the implementation of schemes proposed by governments at different level. This Research
paper aims at bringing out the relation berween these institutions with special preference to the role of
Panchayats in aiding the working of Angamwadis.

Keywords/Phrases: Panchayats — Anganwadis — The Imtegrated Child Development Services - Nattonal
Schemes - Challenges.

1. INTRODUCTION

‘Today's children are tomorrow’s citizens”, Anganwadis have a key role to play in shaping the future of these
children through providing early primary education and following up their nutritional needs. Established before
five decades throughout the country under the Integrated Child Development Services (1CDS) 1o combat hunger
and malnutrition in the children below the age of 6 vears, Anganwadis end up performing an array of functions
such as nutritional services, health services, educational services including Mid-day meals, immunization,
nourishment related programs and awarencss programs not limited to children but extending to expectant and
nursing mothers. As there are additional functions carmried out by the Anganwadis, so are the additional
challenges that crecp into the working of Anganwadis

Panchayats, on the other hand have a major role 10 play in facihiating the working of Anganwadis which s
bought forth in this paper. The refation between the Panchayats as local governing bodies and their involvement
in ensuring effective working of Anganwadis is the subject. While the first Chapter introduces the reader to the
broad subject arcy, the sccond deals with Panchayat system as & matter of a constitutional mandate. Chapter
three deals with Anganwadis under the ICDS and the challenges faced by the Anganwadis, Chapter four throws
light on the role of Panchayats and the hurdles i the way of Panchayats in ensunng effecting working of
Anganwadis, Chapter five concludes the paper with suggestions,

2, THE PANCHAYATS

Inserted to the Constitution through the Constitution (Seventy-Third Amendment) Act, 1992, Panchayats from
time immemorial were the immediate administrative and adjudicatory bodies functioning at village level. The
idea of Gram Swarnj was rather borrowed by the already existing Panchayat system in the country. Though
imnumerable cfforts were made to build the whole Constitution -~ designating village as the fundamental block
these efforts failed miscrably'. Nevertheless, after two failed attempts to constitutionalise the Panchayat system,
in 1992 there was a successful endeavour therchy resulting in the insertion of Article 2437 to the Constitution of
India. The sad insertion promeses and has lived up 1o the potential in ensuring decentralisation of adminstration
as it gives away the power of governance to the local bodies. The said Amendment was followed by another
Amendment” thereby incorporating the system of decentralisation to the urban arcas. ‘Though there are claims of
shortcomings in the Constitutional provisions as well as the implementation of these provisions, the local
governing bodies are a relicf to any 1ssue that is immediate in nature

2.1. FUNCTIONING OF PANCHAYATS
Panchayats function at the village, Intermediate and District levels. Local goverming bodies which are
democratic 10 an extent and are vested with vanous responsibilities including preparation of plans for economic

' The Constituent Assembly Debates
* Article 243 - Anticle 2430, The Constinaion of India, 1950
"The Constination (Seventy-Fourth Amendmenty Act, 1993

* Municipalities, Corporations — Article 243 P — Article 243 ZG, The Constitution of India, 1950
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development and socsal justice, implementation of schemes for economie development and socil justice as may
be entrusted 10 them including those in relation to the matters listed in the Eleventh Schedule’ and also Powers,
authority and responsibilitics of Panchayats including matters such as Education (Primary & Sccondary)®, Adult
and Non-formal education’, public health and sanitation’, family welfare’, women and child development®,
social welfare”, public distribution system®. To carry out these functions, the Panchayat is dependent upon the
Anganwadis directly or indirectly

Though the functions carned out by the Panchayats are to be considered as a prionty, it 8 unfortunate 10
understand that the elect:ons and related matters are glonfied beyond metes and bounds and the preliminary
functions of the local bodies end up acquinng the secondary or al times tertiary status,

3. ANGANWADIS UNDER THE INTEGRATED CHILD DEVELOPMENT SERVICES SCHEME
Anganwadis are currently working under the Integrated Child Development Services Scheme the importance of
which always stands out from the rest. Anganwadi - meaning the “traditional courtyard’ in which children
would play, lcarn and also be nourished by the houscholds; Government as a custodian of the children
introduced a welfare scheme - the ICDS in 1975°. With the Anganwadis proving efficient, beneficianes other
than children were included under the schemes implemented by the ICDS through Anganwadis

The Anganwadis Services Scheme (ASS), The Pradhan Mantri Mathru Vandana Yojana, National Creche
Scheme, POSHAN Abhivan, Scheme for Adolescent Girls, Child Protection Scheme to name a few, have been
introduced under the canopy of ICDS. "

3.1. OBJECTIVES OF THE INTEGRATED CHILD DEVELOPMENT SERVICES SCHEME

ICDS Scheme represents one of the world's largest and most unique programs for early childhood development
1CDS also happens 1o be the foremost symbol of India's commitment to her children and India's response to the
challenge of providing pre-school educationon one hand and breaking the vicious cyele of malnutrition,
morbidity, reduced learning copacity and mortality, on the other. The Ministry of Women and Child
Development proposes schemes which are implemented by the ICDS.

The Integrated Child Development Services (ICDS) Scheme was launched with the followingobjectives:

|, To improve the nutribonal and health status of children in the age-group of O-6yecars

"

To lay the foundation for proper psychological, physical and social development of the child

To reduce the incidence of mortality, morbidity, malnutrition and school dropout,

= W

To achieve effective co-ordination of policy and implementation amongst the vanious departments 1o
promote child development.

5. To enhance the capability of the mother 10 look after the normal health and nutritional needs of the child
through proper nutrition and health education.

3.2. CHALLENGES FACED BY ANGANWADIS

Anganwadis, cstablished through the Integrated Child Development Services Scheme were India’s response 1o
the challenge of meeting the holistic need of children. The very Integrated Child Development Services Scheme
15 2 unique outreach program for carly childhood care and development. Anganwadis cater to the needs of the

' Anticle 243 G, The Consttution of India, 1950

* Entry 17, Eleventh Schedule,
' Entry 19, Eleventh Schedule,
* Entry 23, Eleventh Schedule,
" Entry 24, Eleventh Schedule,
" Entry 25_ Eleventh Schedale,
" Entry 26, Eleventh Schedule,
" Eniry 28, Eleventh Schedule,

T'he Constitution of India, 1950
The Constinution of India, 1950
The Constirution of India, 1950
The Constuution of India, 1950
The Constitution of India, 1950
The Constitution of India, 1930
The Constirution of India, 1950

"hitps //icds-wed.nic. in/ieds. aspx

ihid.
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socicty i vanous ways, but also have a plethora of 1ssues revolving around them. The challenges faced by the
Anganwadis can broadly be classified as

32,1, Problems from the perspective of Children and other beneficiaries:

Children between the age (-6 years are the ultimate beneficiaries as purported by the Integrated Child
Development Services Scheme, bowever the same is inclusive of expectant and nursing mothers as well,
Problems faced by the Anganwadis from their viewpoint are listed below:

Access to Anganwadis: Owing 1o the fact that Anganwadis i a few areas are located within the residential
arcas, the geographical accessibility of Anganwadis to people residing outside the conventional village
especially the Scheduled Caste and Scheduled Tribe colonies is a serious concern.

Lack of proper infrastructure: Infrastructure and availability of resources play a pivotal role in facilitating the
all-inclusive development of children. Schemes proposed and implemented by the Integrated Child
Development Services Scheme through Anganwadis reach the peers in parts owing to corruption,
maladmimistration and other implementational issucs. Studics show that a majority of Anganwadis do not have
aceess 10 basic amenities such as sanitation, black boards, piped drinking water or uniforms for the peers.'

Inadequate supply of nutrients — poor food grain supply:Reasons such aslack of adequate authoritics at
different levels 10 supervise the distribution of food grains and other micronutrients’o the Anganwadis persist,
thereby taking a toll on the overall supply of nutrients 10 the beneficianies,

Inadequate knowledge of the Anganwadi workers/helpers: Most of the Anganwadi workers are not well-
literate and their skill is hmited. Though there are tramning’ skill development workshops conducted for these
workers to keep them acquainted with new facilities, they are insufficient.’

3.2.2. Problems from the perspective of Anganwadi workers/Helpers:

Absence of Job security: Anganwadi workers and helpers are the basic functionaries of the ICDS and play an
important role in the implementation of ICDS schemes, yet face many challenges which are listed below
Despite being the basic functionaries of the ICDS, Anganwadi workers and helpers are not accorded with the
status of government employees, but are merely considered social workers/voluntary workers

Honorarium being inndequate: Anganwadi workers suffer due to the inadequate honorarnum pawd to them
The pay is very basic and docs not suffice the primary needs as well, Statistics also bring forth the fact that a
majority of Anganwadi workers are in the below poverty level *

Overload of Work: Though Anganwadis were bought into place to address the problem of bunger and
malnutritton among children, they ended up being vested with additional responsibilities such as immunization,
following up the nutritional needs of expectant and nursing mothers. Drawing and maintaining records
pertaming to the above are another challenge. There is an absolute absence of proportion between the work that
is churned out of the Anganwadi workers and the honorarium that i paid (o them.

Inadequate dispensation of knmowledge: Since Anganwadi workers and helpers are primarily involved in
activities pertaining to medical observation, dispensation of nutritional supplements, it 1s more than important to
acquaint the Anganwadi workers and helpers about the functions camied out by them

4. ROLE OF PANCHAYATS

'Dr, KA. Rajanna; Problems and Prospects of Anganwadi Workers: A Study, International Journal of
Management, IT and Enginecring, ISSN: 2249.0558, Vol 9, Issuc I, Jan 2019

“Indta’s Primary Policy Response: The Integrated Child Development Services (1CDS) Program — a Report
based on data from NFHS-2(1998-99), Source: World Bank: India's Undernourished Children: A Call for
Reform and Action — Aug, 2005, available on www. motherchildnutrition orgaccessed on November 10, 2021

‘Komala M, The Awareness among Anganwadi Workers abowt Children with Developmental Delays, an Article
published on Jun, 2016, availablc on www.motherchildnutrition.org, accessed on November 15, 2021

*Supra note 16

*Sandip Patil, M.K_ Doibale, Staudy of Profile, Knowledge and Problems of Anganwadi workers in 1CDS Blocks
A Cross Sectional Swudy, Aug 2018, Journal of Health and Allied Sciences (12(2)), Department of Community
Medicing, Jun 2016
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The mvolvement of people m ther development and ensuning good governance through grass root level
democratic Institutions like the Panchayat Raj Institutions and involving these bodies for the betterment of
living/working conditions at the Panchayat level is an endeavour which has attnined partial accomplishment

The ICDS, which secks to deliver basic amenitics to children and other benefictarics is dependent on active
participation of Panchayats. The objective of mvolving the community by encouraging self-help in improving
the quality of life and well-being of the children and other bencficiaries can be achieved through Panchayats.
The 1ICDS 1s not confined 1o delivering services alone, bat, extends 1o emphasising the importance of bringing
about social change in the community, Despite the built-in element of community participation, ICDS has not
been able to involve the community to the desired levelonly a few proactive individuals come forward to
contribute to the programmes. The very reason of choosing Anganwadi Workers/Helpers from among the locals
15 to ensure effective delivery of services owing to the familiarity they have with the community, but duc to lack
of support/involvement from the other peers, the Anganwadi workers/helpers remain stranded.

Studics suggest that a majority of panchavat leaders are not aware of the 1CDS services. Hurdles such as non-
partcipation in meetings, lack of ume and information, less prionity work area show up in the way of
Panchayats thereby leading to non-participation.’

CONCLUSION & SUGGESTIONS
i. Augmentation of Anganwadi infrastructure 1o make every Anganwadi available with basic amenities like
potable water facility and sanitation should be taken up by the concerned authorities with urgent priority

. There s a need 1o bridge the gap between the intentions of 1CDS and its implementation. Anganwadis are
playing an active role in rendening the nation with nournished, healthy children, The scheme incorporating
services 1o overcome the nutrittonal hazards of the beneficianies are o be relooked not only from the
perspective of the objectives but their implementation

i There s an immediate need to bring about reforms m the funding pattern at Institutional level which s
possible through a well deduced legal framework.

iv. The labour standards of the international level® should be made applicable to the Anganwadi Workers and
helpers in order to ensure access 1o the basic rights available to labourers,

v. Redirection of the ICDS program towards prioritising on the children between 0-3 years of age shall
contribute magnificently towards destroying malnutrition & the same sets in between this age group

vi. Panchayats being democratic mstitutions at the grass root level, should positively influence the working of
Anganwadis. Most of the objectives of the Eleventh Schedule are rooted through the Anganwadis,
collaboration between these institutions s the need of the hour,

vii. The ICDS functionarics should approach/consult the Panchayat representatives at the initial stages of
project planning pertaining 1o implementation of schemes and programs

'Shazia Manzoor and Shabana khurshid, Panchayar Participation in 1CDS Programme in District Budgam of
Kashmir, India, . International Journal of Social Sciences, ISSN 2319-3565 Vol. 3(5), 25-28; May 2014

“ILO Declaration on Fundamental Principles and Rights at Work, 1998, www. ilo.org
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DEVELOPING SUI-GENERIS SYSTEM FOR THE PROTECTION OF TRADE SECRET IN INDIA:
AN ANALYTICAL STUDY

Veena Nadigar
Rescarch Scholar, Christ University, Bangalore

INTRODUCTION

The critical detnments of economic growth are knowledge production and distribution. The extent to which
firms can create and apply information through innovation determines their competitive advantage in what has
become known as the knowledge-based cconomy. As a result, the role of intellectual property rights in
maximuzing the efficiency of information markets has taken on new significance.

The broad network of intcllectual property rights available to producers of information includes patent and
copynight law. It also consists of the less frequently discussed legal law protection of trade secrets. Trade secrets
profoundly impact business success in the 215t century, The world transformed into a knowledge-bascd
cconomy from a matenal-based cconomy

The Indian government has declared the years from 2010 to 2020 as the "Decade of Innovations.” The main aim
of "this declaration is to develop an innovation cco~system in the country to stimulate innovations and produce
solutions™ for society. particularly concerning  healthcare, encrgy, urban infrastructure, water, and
tansportation. The Mimstry of Science and Technology promotes innovation through various schemes,
including technology business incubators, rescarch initiatives, and entreprencurial programs. In addition, the
government's Cluster Innovation Centre specifically seeks 1o redefine India’s innovation paradigm beyond R&D
and is focused on building twenty innovation clusters across the country that will support the national
innovation agenda.’'

India has made prolific growth i the mtellectual property ficld, but it lacks in developing trade secrots
legislation. India does not have any legislation to protect trade secrets which makes foreign investors cautious
about their safety of secrets® In 2008, the country drafled the Natonal Innovation Act 10 protect Trade Secrets
and confidential information, but it did not pass by either House of Parliament’. The Indian legislature adopts
several ways for the protection of Trade Seerets and confidential information. The Judiciary mainly relies on the
Law of Torts, See-27 of the Indian Contract Act, and equitable doctrines 1o protect trade scorets. But there is
one limitation: if any person receives information about trade secrets independently, as through any independent
development of some formula, the trade secret owner will not seck any protection”.

Trade secrets, one of the oldest forms of Intellectual property, have not been considered an essential ool for the
growth and development of the corporation as compared (o its counterparts’ patents, copyrights, trademarks,
and designs. Trade seerets are capsules of information that provide a competitive edge over an enterprise, they
can succeed if kept secret. Trade secrets, like any other IPR, have immense commercial applicability. Their
protection is justified on sound cconomic grounds, which makes an enterprise competitive. In addition, courts
have noted that trade sccrets law exists to mstitute a form of commercial morality, 1o impose specific moral
standards on busincss relationships.

We are protecting trade secrets under commeon law and have no legislative protection for the same, but India
being party 1o the TRIPS agreement, is obligated to protect undisclosed information; the kind of protection and
its modalities are left 1o the discretion of the member states they can have a Sui-generis mechanism in the place
as provided under Article 10bis of the Paris Convention and Art 39(2) and 39(3) of TRIPS®

' Decades of [Innovation: 2010-2012 Roadmap, CLUSTER INNOVATION CTR, available at
http//innovation gov. in‘innovation/ mntoolkit/ Cluster?s 20Innovation20Centre’ CIC html

? Nikhil Nair." Are the trade secrets in India satisfactorily protected” The World Journal of Juristic Polity,
ISSN:2394-5044(2017)

' Hups//spicyip.com/ 2008/ 10/ innovation-bill-2008-and-trade-sccrets. html
“ Melvin F Jager, Trade secrets throughout the world, South Asian Edn, Vol-2, ISBN 978-93-81082-881(2012)

' Section 7: protection of undisclosed information, WTO-Trade Related Aspects of Inteflectual Property Rights,
edited by Peter-Tobias Stroll,, BRILL 2008, ProQuest Ebook central
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Indm has recognized the most popular forms of Intellectual property, including Copynght, Trademarks, Patents,
Geographical Indications, but stull a new type of intellectual property protected internationally; lack of
protection in India, i.c., Trade Secrets. Trade secrets have no legal or statutory security in India. Indian Cournts
deal with trade sccrets by principles of equity, common law, and the tort of” breach of confidence.™
Nevertheless, the utility of all these laws s hmited, which requires a contractual obligation between the parties
to the trade 1o maintain trade secrets

Trade secrets law is usually confused with confidential information. Confidential information m a narrow
concept, on the one hand, consists of information or data related 10 clients, management, ete. Meanwhile, a rade
sccret is a broader concept that includes business innovations, data, and related information about the company.
With the nationalization in India, the demand for trade seeret protection arises from fair competition in the
market because disclosing the company’s secrets will lead to the winding-up of companics, A trade secret is a
need for the era,

International framework and definition of Trade Secrets.

The countries in the sample are all members of the World Trade Organization (WTO) and are subject 1o TRIPS
provisions. The TRIPS Agreement was the first international agreement to protect trade secrets expressly’, The
approach laid out in the TRIPS agreement s based on the notion that protection against unfair competition
should include the security of undisclosed information’. In presenting this approach, the TRIPS agreement
refers to the prior existing protection against unfair competition as shown in the Paris Convention for the
protection of Industrial Property, a convention that the World Intelicctual Property Orgamzation administers
The similarities among countrics in defining trade secrets correspond well with the three roquirements of Article
39 of TRIPS. In fact, on this matter, TRIPS reflected then-current practices in many countrics, and it has shaped
subsequent lawmaking. In practice, the TRIPS requirements are as follows’

e  Secrecy: The information protected must be seeret. Secrecy need not be absolute, The trade secret owner
may sharc the information with employees and business partners, Instead, scerecy requires that the
mformation is not publicly accessible and revealed w0 others only under conditions that maintain
confidentiality concerning the broader public interest’

¢ Commercial Interest: The information must have economic value as a result of its being seeret. Trade
secrets law most typically protects commercial information; that information must derive some utility from
being kept seeret.

®  Reasonable efforts to maintain secrecy: The information must be the subject of reasonable efforts on the
part of the owner to maintain secrecy, By its nature, a trade secret claim arises when measures to protect
the scerct have failed”.

Definition of Trade Secret:

Trade secrets exist in several laws worldwide and are protected in different forms as property, as IPR, under
common law, Law of contract, ¢tc. A trade secret refers 1o any information or data not disclosed 10 the general
public and which the owner attempts 10 keep confidential®, Trade sceret law and patents do not fall under the
same subject matter. As patents, after a particular time, get open to the public or while registration processes, it
gets public, which is not with trade secrets laws’

According 1o Uniform Trade Secrets Act, 1970 and “information, including a formula, pattern, compilation,
program device, method, technique or process, that:

" hitpe//www, oced org/officialdocuments/publicdisplaydocumentpdf’
* hitps://www.oced. org/st/ieconomy/Chapter3-KBC2-1P pdf
" hitps://www.seribd.com/document/3491 52454/ Chapler 3-KBC2-IP

‘ Landes, WM. & RA Posner(2003) |, The Economic Structure of Intellectual Property Law, Harvard
University Press, Cambridge, MA.

* hitps://books, google com/books
" American Express Bank Lid Vs Ms Priyva Punt MANU/DE/2106/2006

7 Abhinav Kumar, Pramit Mohanty & Rashmi Nandakumar, “Legal protection of Trade sccrets: towards the
codified regime”, Journal of Intellectual property, Vol 11,(2006)
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e  Denives mdependent cconomic value, actual or potential, from not being known 1o, and not being readily
ascertainable by proper means by, another person who can obtain economic value from its disclosure or
use, and

e s the subject of efforts that are reasonable under the circumstances to maintain its secrecy .

Trade secrets fill the gap i Intellectual Property by providing legal shelter 1o non-patentable, non-copynighiable
imnovations”. On the other hand, trade secrets do not require any conformity to the defimtion of patentable
matter, They need not be novel or non-obvious. The entire object behind its secrecy is its utility, so a trade
seeret has to be utilitanan in nature, The most important factor for a trade secret is that the content and an
expression should remain a sceret. The level of seerecy required to be ensured for confidential information is
quite different from other forms of intellectual property’.

Intellectual property or Sui-generis,

The term property has always been a debatable topic under junsprudence. India has enacted the Copynights
Act, 1957, which provides complete and comprehensive copyright protection in India. Further, it has enacted
Trademarks Act, 1999, which repealed the Trade Merchandise Marks Act 1958, The Patents Act, 1970 extends
protection to patents in India. But, there 18 no specific law for trade secret protection in India. Multiple times
trade scerets were not considered as property. Trade Sccret law talks about disclosure rather than secrecy. Many
courts treat trade seerets as an ordinary law matter rather than o part of Intellectual property., and due to that,
they over-focus the confidentiality required to reach™ bad actors”*if we cover trade secrets under Intellectual
Property”, then it will provide legal protection to innovative intentions

Trade secret protection presents no conflict with Patent Law, as it s inconsistent with the patent policy of
encouraging mventions. However, for trade secret protection, uniqueness/novelty in the patent law sense 1s not
required. Further, unlike the bolder of a patent, the owner of & trade seeret does not have an absolute monopoly
on the information or data that comprises the trade seeret”. Other companies and individuals have the right o
discover the clements of a trade secret through their rescarch and hard work

Consequently, inventors of stems that may meet patentability standards would prefer to seek patent protection
because such protection is far superior to the protection afforded by trade secret laws

As far as copynight 15 concerned, there 1s no copyright in adeas, and hence copynght law cannot protect
confidential information. Section 16 of Copyrights Act, 1957 states that™ nothing in the Copyright Act should be
considered as restraining an action for breach of confidence or breach of trust.™ There is thus no copyright
protection of trade seerct misappropriation claims

Trade secrets as property.

The first  question needsusto  decide whether o nottrade  seerctsought  tobe  treated  as
Property in any respeet, The question is of little importance because if trade secrets are treated as mere contract
rights, they are suitable only against the promisor. However, if they're treated as property rights, they
provide exclusive nghts that bind the world in a powerful sense. One possible argument against treating trade
seerets as property is that they do not satisfy this exclusivity condition becausce the secret holder has no way
to understand whether  others  have independently developed the secret on  their own. Indeed, under the
traditional formulation of the doctring, other individuals have the privilege 1o reverse engineer the trade secret
for their own use.

Most authors have tried to justify the trade scerets, The first and foremost question which comes into our minds
is whether trade secrets are “property” or not. To many, if trade secrets are property, then laws protecting them
are normatively justified. Thas, the question of whether or not trade secrets are property has raged on for many

' Section 1(4) of Uniform Trade Scercts Act, 1985

? Pace Christopher Rebel J, The case for a Federal Trade Secrets Act, Harvard Journal of Law and Technology,
R(2)(1995) 427,428, para 81 para 86

' Section 29 of Indian Patents Act, 1970
* Intellectual property Rights.

Shups://'www.coursehero com/file/ pgSdg/Tn-contrast-a-customers%eC3%A2-list-docs-not-achicve-trade-secret-
status-where-the!
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years. While some wonder why ot matters, others believe that the shifi toward calling mtangible assets
‘property” has created and will continue 1o create a change toward the over-protection of intellectual property’

Two primary theories consider trade secrets as property

o  Exclusive theory: Those who believe exclusive nghts are the sole requirement for property disagree about
whether trade secrets should be property. This analysts was followed in

Ruckelshaus Vs. Monsanto Co® casc, the court termed trade secret as a property on the following grounds:
= Wecan assign trade scerets

=*» Trade secrets have charactenstics to be covered under the property

= It can form ‘res of trust.” It shifis to the trustee at the time of bankruptcy.

With the grounds mentioned above, courts suggested that trade secrets should be covered under the
Constitution

The problem with this argument is that trade scerets are not exclusive, as pointed out by the California Supreme
Court in Cadence Design Sys., Inc Vs, Avant Corp. held that “the owner of the trade secret is protected only
agamst the misappropriation of the secrct by improper means and the subscquent use or disclosure of the
mmproperly acquired sceret. There are vanous legitimate means, such as reverse engineering, by which a trade
secret can be acquired and used™,

o Integrated Theory: Rather than looking at exclusion, integration theorists look at how the asset is
scquired, used, and disposed of They argue that exclusivity is not enough, nor necessary, 1o define the
property. It is argued that trade secrets are property because they are acquired by the actions of the trade
secret owner. After all, discoverers can make their “own usce™ of the information. After all, it is secret and
because the owners can decide how information is disposed of by publication or transfer’. This theary,
however, alse fails to resonate. How is 1t that two people can acquire and use the same secret” Why should
the acquisition and usc of an idea free for all to discover merit any protection”

About trade scerets, perhaps the most robust common law intellectual property from today, Justice Holmes
famously remarked:

The word “property™ is an unanalyzed expression of certain secondary consequences of the primary fact that the
law makes some rudimentary requirements of good faith. Whether the plaintffs have any valuable secret, the
defendant knows the facts, whatcver they are, through particular confidence that he accepted. The property may
be denied, but the confidence cannot be. Therefore, the starting point of the present matter is not property... but
the defendant stood in confidential relations with plaintiffs®

In other words, the idea of property as used in trade scerets 1s mainly refational. The entitlement to exclude
originates in a specific set of circumstances, which is the Law's principle concern. The sume is true in various
shades of almost all common law intelfectual property forms, ofien questioning their same classification ns
‘property.”

In Dwarakadas Srinivas V. The Sholapur Spinning & Weaving Co Ltd", the court held that

“the word "property” should be construed in the widest sense as connoting a bundle of rights exercisable, by the
owner in respeet thercof and embracing within the purview both corporeal and incorporeal rights. The word
‘property” is not defined in the constitution, and there is no good reason to restrict its meaning™,

Art 300A of the Constitution also consists of intangible properties. In Entertainment Network (Indin) Ltd Vs,
Super Cassette Industries Ltd’, the court stated that while analyzing the ownership of property, it should

' Trade Secrets reviewing the old regime: Mayank and Sarthak Kapiln

! Ruckelshaus Vs. Monsanto Co., 467 U.S.986,1001-04(1984)

' Adam Mossoll,” what is property? Purting the picces back together™, ARIZ.L.REV., 2003, at 371,405-06
“E.Ldu Poot & Co vs Maskand, 244 US 1917,p, 100,102,

' Dwarakadas Shrinivas of Bombay Vs. The Sholapur Spinning & Weaving Co.Ltd and Ors(18.12.1953-SC)
MANU/SC/O019/1953
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always be interpreted under Art 19(1)(g) r/w 300A, and Hon'ble SC also considered that copyright falls under
the meaning of the word property of Art 300A and by following the interpretation done under the following
circumstance, we can term trade secrets and confidential information as property

In American Express Bank Ltd. v. Ms. Priva Puri,’ The Delhi High court held that an employec's rights to
scck and search for better employment are not curbed by an injunction even though she had confidential data
Therefore, held to be in favor of the defendant. Thus, the court differentiated between service trade secrets and
routing day-to-day affairs of employers, which were in the knowledge of many and were commonly known 1o
others that could not be called trade secrets, Trade secrets could be a formula, technical know-how, or a peculiar
mode or method of business adopted by an employer, which was unknown 1o others.

As Marks Lemley notes, the law of rades originated in the interconnection of many common law doctrines:
breach of confidence, breach of confidentiality, common law misappropriation, unfiair competition, unjust
enrichment, and trespass’

By the mid-twenticth century, this had shifted, and courts came to view trade sceret law as a branch of torts law,
originating in a defendant’s bad fuith behavior. Eventually, the dominant view shifted to understanding trade
secret law as 4 combination of contract and property principles®. If the trade secret is treated as pan of the
contract, it provides only the right against promisor, but if it is termed as property, il s exclusively available
against the world,

The basic idea of property is to exclude other forms of enjoyment and restrict access to other than the owner. It
limits the use and disclosure of mformation possessed by some others. Trade seeret holders got the night 10
protect property, not because they own it Sull, they invented it like copyright and patent for the production of
their business. Trade secrets should be protected as IPs like patents and copynight, which focus on innovation,
changes, and the development of valuable information, ete.

Trade secret protection and confidential information

A picce of confidential information and knowledge mcreasingly drives business suocess. companics are honing
thewr policies and practices to safeguard confidential information of commercial value agamst accidental,
negligent, or willful misappropriation, misuse, sabotage, loss, or thefi. Sccret information or data needs proper
protection and management if it is to be leveraged for competitive advantage. Once confidential information is
disclosed 10 competitors, its value s lost forever. With due effort 10 keep information confidential or secret,
such an intellectual asset becomes a property that may be licensed as a trade secret or used to obtain protection
for other types of marketable intellectual property asscts.

The Agreement on Trade Secrets of Intellectual property Rights (TRIPs), under article 39, urges its members 1o
protect” undisclosed information™ and “data submitted to governments or governmental agencies” through
effective measures. This s the first that the protection of” undisclosed information™ (i.¢., trude secrets) has been
expressly brought under the purview of an international agreement on intcliectual property rights (IPRs). The
International Convention for the Protection of Industrial Property (Paris Convention) covers unfair competition
(Art 1(2)) in its competition. Article 39 of the TRIPs Agreement has linked the protection of trade seerets with
article 10bis of the Paris Convention by stating that

" In the course of ensuring effective protection against unfair competition as provided in Article 10bis of the
Paris Convention (1967), Members shall protect undisclosed informmation... and data submitted to governments
or governmental agencies. ..

Thus, trade scerets need not be protected as a part of measures guarding against unfair competition, However, it
15 essential to know what constitutes a trade sceret because the mechanism for its protection depends upon that

! Entertainment Network(India) Lid Vs. Super Cassette Industrics Ltd(16.05.2008-SC):MANU/SC /21792008

* (2006) 11 LLJ 540 (Del); Michae! Heath Nathan Johnson v. Sublush Chandra, 60 (1995) DLT 757 and John
Richard Brady v. Chemical Process Equipments P. Ltd AIR 1987 Del. 372, m which the court took note of the
contentions of the counsels who referred to Enghsh decsions 10 define trade seeret.

' Mark A Lemley, the Surprising Virtues of treating Trade Secrets as IP Rights, 61 Stan L Rev.311, 316(2008)
https://scholarship law vanderbilt. edw/egi/viewcontent. cgiZarticle=1439

“Ibid
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The significance of trade secrets, TRIPs mandate, and legal framewaork for its safety i India wall be explored in
this study

What constitutes a trade secrets and confidential information?

The term “trade secret” is often used for confidential information associsted with industrial and commercial
activity. But a trade secret has been differentinted from confidential information as “information which, if
discloscd to a competitor, would be liable to cause real harm to the owner of the secret... it must be the
information used in the trade or business, and... the owner must limit the dissermination of i or at least not
encourage or permit widespread publication™

In Lord Greene, MR's Langusge in Saltman Engincering Co Ltd Vs, Campbell Engineering Co. Lid’, the
confidential information “must not be something which is public property and public knowledge.” Further, he
states,” it is perfectly possible 1o have a confidential document. Still, it is o formula, a sketch, or something of
that kind, which is the result of work done by the maker upon materials which may be available for the use of
anybody:... What makes it confidential is the foct that the maker of the document has used his brain and thus
produced a result which can only be created by somebody who goes through the same process.™

Thus, to be confidential, the information, ¢ven if in the public domain, the compilation and conclusions drawn
from it nced not be. Information may also comprise scveral items retricved from the available pool of
information, but its uniqueness lics in its scparate and identifiable collection, which makes it confidential

Trade secrets may be technical and business scerets. Technical secrets relate to the production of goods and
services and consist of an mvention, a manufacturing process, chemical formula or engincering and design
drawings, and the know-how of the first kind. They also consist of crafi secrets and recipes associated generally
with cosmetic, food, and pharmaceutical trades. The most common example is coca-cola.

A firm about its sctivitics gencrates business scerets. They include information on cost and pricing data, sales
statistics, a list of consumers and sources of supply, market projections, and details of its promotional strategics
and expansion plans. Such information may provide a firm competitive and comparative advaniage over its
nivals. Article 39 of the TRIPs Agreement covers both technical and business secrets in its ambit.

The intellectual property currently occupies a center stage i international trade, Enterprises rely increasingly on
tangible or knowledge-based assets for creating and maintaining their competitiveness in the marketplace rather
than on tangible or physical assets, Their ability to create, deploy, and strategically manage such proprictary
assets is crucial for business success.

If a trade secret 15 treated as parnt of the contract, it provides only the right against promisor, but it 1s exclusively
available agamnst the world if it is termed as property. From the above analysis, trade sccrets can be property and
can be covered under Intellectual Property

CONCLUSION

To conclude, the authors of this article respectfully submit that, in the 20"-century, trade scerct legislation
became a need. The above study focuses on the need for trade seerets in a country full of creativity and
innovations. As businesses grow out of their parochial molds and go global, adequate secret protection is
becommg necessary. Companics must remember that sufficient and effective creation, protection, wse, and
management of trade secrets are crucial factors determining therr success. Due to lack of protection, many
international companies show no interest i investing in Indian companies, which directly affects the country's
cconomy. Protection of trade scerets as property has acquired great importance in the present scenano due 1o
the emergence of different circumstances where it is preferred over patent protection.

It is distressing to accept that Indian Law doesn't place any relevancy upon the growth of recent and developing
IPR laws globally, Therefore, a new trade scerct legislation is the only way to ensure robust and cffective IPR
protection, which might successively open up new and profitable avenues for business scemarios i India 1o

prosper.

! Stanghton L), in Lansing Linde ltd V. Kerr[1991]1 All ER 418 at 425 An.39 of TRIPS agreement
uses undisclosed information™ in this sense

*(1963)3 All ER 43 at 45

145

102




B.M.S. C%L}EE)E OF LAW

Affiliated to Karnataka State Law University and Approved by Bar Council of India
Bull Temple Road, Basavanagudi, Bengaluru - 560 019.

Phone : 0B0-26679336, 26602430

E-mail : bmscl@yahoo.in  Wabsite | www.bmscl.ac.in

International Journal of Advance and Innovative Research ISSN 2394 - 7780
Volume 8, Issue 4 (X): October - December, 2021 i xtrdEl

LEGAL FRAMEWORK ON PRIVACY AND DATA PROTECTION IN THE USA

Mis. Shwetha P
(Assistant Professor BMSCL)

INTRODUCTION

Privacy s generally accepted as one of the main ssues of computer and information ethics. New technologies
raise a number of issues for privacy protection. Governments in many countries have recognised that this is a
problem that their citizens are seasitive towards. Over the years, rapid technological advances have led to large
volumes of data being gencrated through vanous activities, and increasing reliance of businesses on data-driven
decision making'. Thus, there are laws and regulations that attempt to address the issue of privacy. Behind those
laws, however, there are philosophical concepts of privacy that are not always casy to identify but that are
important to recognise if one wants to understand how and why privacy is legally protected.

“Data Protection refers to the set of privacy laws, policies and procedures that aim to minimize intrusion into
one's privacy caused by the collection, storage and dissemination of personal data,”™ “Personal data generally
refers to the imformation or data which relate to a person who can be identified from that information or data
whether collected by any Government or any private organization of an agency’

Data Protection in USA
The United States follows a sectoral approach 1o data privacy protection”. There is no specific federal legislation
that ensures privacy and data protection in the United States.

The first legislation relating to Data Protection was Fair Credit Reporting Act 1970, This Act reguliated the
collection of Consumers Credit information and access (o their credit reports. The main objective of this Act is
to address the fairmess, accuracy and the Privacy of the personal information contained in the files of the eredit
reporting agency. The Act has established a tripartite model for data protection legislation:

1) Provided notice 1o consumers of specific type of data record

2) Established an administrative redress procedures administered by a governmental agency and

3) Defined the conditions under which the law enforcement could aceess the data by mecting various standards
of proof’

In 1973, the Sccretary’s Advisory Committee on Automated Personal Data Systems | published by the US
Department of Health, Education and Welfare ( HEW) report. This report mentioned about few fair information
practices which were adopted by the US subsequently in the name of Privacy Act 1974, The following arc the
few fundamental principles laid down in HEW Report,

1) There should not be any personal data record keeping system whose very existence is secret,

2) There must be a way for an individual 1o look into the mformation relating to him or her i the record and
how the same has to be used.

3) The rules also provided that for the individuals have a night to inform the organization purpose for which
the data can be used,

' Data protection and privacy statutes in varsous countrics: European Union ~ The General Data Protection
Regulation, 2016; Australia - The Privacy Act, 1988; Canada - The Personal Information Protection and
Electronic Documents Act, 2000; The Privacy Act, 1985.

* Vijay Pal Dalmia, “Analysis of the Exploitation of Personal data by Whatsapp and other Social medin
Platforms”, available at : hups:/in linkedin.com/in/vpdalmiatrk=pulse-article_main-author-card, (last visited
on November §, 2021),

' Ibid.

* Shawn Marie Boyne, * Data Protection in United States”, 66 The American Journal of Comparative Law 299
(2018}

' Stepen Cobb, CISSP “Data Privacy and data protection US law and Legislation” available at:
file:///C/Users/sri/Downloads/'US-data-privacy-legislation-white-paper?20( 1 ). pdf, (last visited on November 8,
2021)
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4) The way as to be provided for the individuals for correcting or amending the information

5)  The organization which are creating, maintaining, using or disseminating records identifiable personal data
must assure the reliability of records.

These principles would bind all the organizations to comply with the code that would seek 10 protect the
information of individuals, The congress ratified the privacy Act in 1974, though the HEW Report called for the
legisiation which is going 10 be apphied to all automated personal data systems, but the legislation applied only
1o the federal agency database.' This Act declared that right to privacy is a personal and fundamental right
protected by the Constitution of the United States’ Though Congress mentioned its commitment towards
Privacy in 1974, it failed 1o implement the Comprehensive data protection law. In USA Privacy is protected
under two kinds of faws:

a) Federal Laws
b) State Law

Though there are few limitations i Common law and Constitutonal Protections, Congress has enacted o
number of Federal laws with the object of providing statutory protection to the individual's personal
information.’ Congress has passed various laws protecting the personal information in the most sensitive arcas
of consumer life, including bealth and financial information, nformation about children and credit information

The following are the few Federal Data Protection Laws:

Federal Trade Commission Act (FTC)

This 15 considered as the cnitical law refevant to data privacy and security. The Act was originally enacted in
1914 10 strengthen the Competition Law, In 1938 section 3 of the Act was amended 1o include the activities
which are mislcading practices harmful (o consumers, The most important principle of FTC is that the
companies are bound by their data privacy and data security promiscs

The Communication Act (1934)

The Communication Act, 1934, provides for a comprehensive scheme for the regulation of Intesiate
Communications’ This Act includes certain Data Protection principles applicable to common carmers, cable
operators and also to satellite carriers. The Act was amended by the Telecommunications Act 1996, o impose
the privacy and datn sccurity requirements on common carriers . The Act mainly centers on a category of
information which is referred as * Customer proprictary network information (CPNI)’. CPNI is defined as
information relating to the “quantity, technical configuration, type, destination, location, and amount of use of a
telecommunications service subseribed to by any customer of a telecommunications carrier,” and is “made
available to the carrier by the customer solely by virtue of the camier-customer relationship.”™ An obligation is
imposed under Section 222 (¢) of the Act on the camiers regarding CPNI

Fair Credit Reporting Act (1970)

This Act was cnacted in October 1970. The main object of this Act is to promote fair and accurate credit
reporting and establishes procedures for the collection, use and protection of personal information held by the
“Consumer Reporting Agencies™, This Act is made applicable to all the consumer reporting agencies which
provide consumer reports. The Act also obligates the authority to follow reasonable procedures to assure
accuracy of the information. If it finds that the data is maccurate or incomplete and cannot be verified, then it
has to correct the data immediately. The Act recogmizes the nght of action of the injured consumer

Family Educational Rights and Privacy Act (FERPA) 1974

""The Privacy Act 1974, 5US.C. § 352

? Alan Charles Raul, Tasha D Manoranjan and Vivek Mohan, “United States™ I'he Privacy, Data Protection and
Cybersecurity Law Review 283 (2014).

! CRS Report, Data Protection Law: An Overview available at
https://crsreports. congress. gov/product/pdf/R/R4563 1 (last visited on November 8, 2021)

* Benanu v. Untied States , 355 US 96104 (1957)
*The Communication Act, 1934, 47 US.C. § 222(hX1)
" Ihid
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This Act came into foree from 1974, This Act protects the data mcluded in the students’ educational records and
it is applied to all the educational agencies and institutions that receive funding from the US Educational
department, including non-profit organizations'. Under the Act if an educational agency or institution wants (o
publish information relating to students | then it has give public notice about the categories of the imformation it
wants 1o publish 1o the public and also give reasomable time to the parents to inform whether such information
should not be released’,

Electronic Communications Privacy Act (1986)

The Electronic Communications Privacy Act was passed in 1986, This is the primary federal law that governs
the monitoring of clectronic communications in the workplace. The Act also prohibits the use of any
information which have been acquired by illegal. wirclapping or electronic cavesdropping.

Video Privacy Protection Act 1988

The Video privacy protection Act was enacted in the year 1988, in order to “Preserve personal privacy with
respect to the rental, purchase or dehivery of video tapes or similar audio visual matermls. This Act docs not
contain any data security provision which requires the entities 1o maintain refating to the consumer information
from unauthorized access

Health Insurance Portability and Accountability Act (HIPAA) (1996)
The Department of Health and Human Services Act has enacted (HIPAA) 1o regulate Medical information,
which is called as “Protected Health information™ (PHI), These regulations apply to health care providers,
bealth plans and health care clearinghouses as well as business associates’

Children’s Online Privacy Protection Act (1998)

Children’s online Privacy Protection Act was passed in the year 1998, This Act regulates the Collection and
useful information relating 1o the children under the age of 13 vears by Internet, Websites and Mobile
applications’.

Financial Services Modernization Act (Gramm ~ Leach Bliley ) (1999)

The Act is know as Gramm Leach Bliley Act. This Act imposes dawa protection obligation on the financial
institutions. The (7LBA is most well-known as the repeal the Glass-Steagall Act of 933°. These obligations are
centered on a category of data called Data “Consumer™ “nonpublic personal information™ (NPI) and generally
relates 1o

a Sharing NPI with the third partics;

'"The Family Educational Rights and Privacy Act of 1974, 20 USC § 1232g
* The Family Educational Rights and Privacy Act of 1974, 1232 g (a)(5)(A).

* A “business associate” is defined as “with respect to a covered entity, a person who: (i) [o]n behalf of such
covered entity . . ., but other than m the capacity of a member of the workforce of such covered entity or
armangement, creales, receives, maintams, o transmits protected health information for a function or activity
regulated by this subchapter . . . ; or (1) [p Jrovides, other than in the capacity of a member of the workforce of
such covered entity, legal, actuarial, accounting, consulting, data aggregation . ., , management, administrative,
accreditation, or finuncial services to or for such covered entity, or to or for an organized health care
armangement in which the covered entity participates, where the provision of the service involves the disclosure
of protected health information from such covered entity or armangement, or from another business associate of
such covered entity or armangement, to the person.”

* Supra note 39 a1 310

* hups://www.investopedia com/terms’g/glba.asp (last visited on November 9, 2021)

" GBLA defines “consumer™ as an “individual who obtains, from a financial institution, financial products or
services which are to be used primanly for personal, famuly, or household purposes™ or “the legal representative
of such an individual.” 15 US.C. § 6809%9)

"GBLA defines “nonpublic personal information™ as “personally identifiable financial information” that is not
“publicly available” and is cither is “provided by a consumer 10 a financial institution.” “resulting from any

transaction with the consumer or any service performed for the consumer,” or “otherwise obtained by the
financial institution.”
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b Promoting privacy nolices to consumers and
¢ Securing NPI from unauthorized access,

Non-Solicited Pornography and Marketing Act (CAN-SPAM Act)

This Act was passed in the year 2003 to set a national standard for the regulation of commercial cmail
messages. Commercial email messages are defined as any cmail message, the pnimary purpose of which is the
commercial advertisement or promotion of a commercial product or service’. According to the law, subject lines
must be clear and accurately reflect email content’

Consumer Financial Protection Act (CFPA) (2010)

This Act was passed in 2010, The Act has constituted Consumer Financial Protection Burcau, an independent
agency under the Federal Reserve System. This Act was enacted mn 2010 as Title X of the Dodd-Frank Wall
Street Reform and Consumer Protection Act, the CFPA created the Consumer Financial Protection Bureau
(CFPB) as an independent agency within the Federal Reserve System’

Apart from Federal Laws many of the US States have passed legislation mandating stronger protection of
personal information than the Federal laws, Each state has its own constitution and among these states 10 States
have explicit right of Privacy. The following are the few State Privacy and Data Protection Laws -

»  Californm Online Privacy Protection Act (CalOPPA)
» California Financial Information Privacy Act

> Californma Shine the Light Law

»  Califorma Consumer Privacy Act

» Information Security Breach and Notification Act

CONCLUSION

The current legal landscape govering daia protection in the United States is complex and highly technical
Although Congress has enacted a number of laws designed to augment individual’s data protection nghts, the
current patchwork of Federal law and the State law are limited 1o specific indusiry participants, specific types of
data, or data practices . Though “right to privacy™ developed over the course of the 20th century, but this right
generally guarded only against government intrusions and does Tittle to shicld the average mtemnet user from
private aclors

"Supranote 13a1 7
* Available at : hups://www. techopedia convdefinition/26266/can-spam-act (last visited on November 9, 2021)

* Consumer Financial Protection Act of 2010, Pub, L. No. 111-203, tit. X, 124 Stat. 1376, 1955-2113 (2010)
(codified at 12 US.C §§ 5491-5603)
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RULE OF LAW AS AN IDEA OF PUBLIC LAW
Dr. Nalini R

ABSTRACT

Public law refers 1o the relationship between the citizen and the state, whereas private law encapsulates the
relationship between citizens. but what makes both public law and private law mast interesting is Rule of law
In this small piece of writing the writer intendds to show how the concept of rule of law, nor only ensure the
supremacy of law but also plavs an important role in attainment of all forms of eguality and justice especially in
the field of Public law.

KEY WORDS: Rule of Law, Public law, Supremacy of law.

“"When the Rule of Law disappears, we are rufed by the whims of men. ™

— TIFFANY MADISON

Rule of law in simple words means, law is supreme, and nobody is above the law. Law s different compared
from one place to another. Something which is illegal or against the law may be totally normal in another place
and similarly something said to be normal in one place may be against the law in another place. Unlike personal
law that affeets only a certam class or category of people, public law affects the society in whole

Even though there is a lot of vanation in different laws from place to place, we can see that there is one thing
that is common ¢verywhere, Le law is considered as supreme and nobody, nobody is above the kiw, The nich,
the poor, the ruler, the ruled, everyone is below it and should obey it

In the carlier days, law developed based on the local precedents and as well as the methods adapted were
different between two difforent places, As time passed, it was scen that there were adaptations of law from ene
place 1o another. But as law s made and designed for a particular place by the political institutions of that place
and as such they are specifically designed in such a way that they suit their specific needs and in the event if the
same is 10 be considered for application at another nation, it would be just and necessary so as to examing the
same for compatibility with the laws of that nations

Contrary to oligarchy. according to the rule of law., all the members of the society, including the government are
subject to law and the same 1s applicable cven for those who makes those laws or enforces them and as well as
the adjudicating authorities are bound to it. It also contradicts the so called divine rights or the God's mandate,
which was the political and religious doctrine of the royal, whercin the king or queen L.¢. the ruler is presclected
by birth and not by the will of the people. The constitution of UK considers rule of law as the maost fundamental
doctrine. As a matter of fact, it is also said that the whole constitution itself was founded on the idea of the rule
of law. The doctrine is also accepted in the Constitution of US_A and India as well.

Oniginally, the phrase “Rule of Law™ is a derivation from the French phrase “La Principe de Legality”, which
means “the principle of legality™ and refers to a government that is based on principles of law and not of men.
According to Plato, “Where the law is subject to some other authority and has none of its own, the collapse of
the state, tn my view, is not far off; but if law Is the master of the government and the government Iy (ts slaw,
then the stiwation s full of promise and men enjoy all the blessings that the gods shower on a siate” and
Anstotle wrote that “faw should govern and those in power should be servanty of the laws.™

The development of the legal concept finds its roots in the history of vanous ancient civilizations. But in
modern times, AV Dicey is credited for the popularisation of the expression of “the rule of law"™, as it had a
long lasting influence, especially because of the reason that he had considered mainly three distinct clements
such as firstly, nobody can be punished until and unless there 1s a clear breach of law; next, everyone s equal
before law and nobody 15 above it and thirdly, law is the best protector of a citizens freedom. In the present day,
there are vanious organization that are involved in promoting the rule of law

Over time, the term ‘rule of law” hay been used to express a wide variety of ideas and as such the same also had
several meanings and definitions. As a result, duc to the differing conceptions. the rule of law doctrine has
always been a topic of disagreement and debates. But as already said that nobody is above the law, even neither
the Government is above that and the goverament or the admimsiration has 1o act only within the permussible
limits of law. There 1s a defined set of laws that also describes how the government needs to function which has
1o be adhered at all tmes. It is only when adhered 1o the principle of rule of law, the individual liberty and right
can be protected in a better way
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For the peaceful living of a society, it 15 necessary that 1t s built on foundation of laws under which cach
individual i1s equal and equally accountable as well. It 1s also necessary that the fundamental nghts are enforced,
and its violation being fairly adjudicated in theindependent courts. According to The World Justice Project
(WIJP) Rule of Law Index, which has collected huge data on the rule of law, it is scen that since the past three
years, there has been a noticeable decline in the rule of law around the world. Even though it s obscerved that
the technical reforms and assistance have resulted in positive changes and encouraged governments to deliver
its core dutics tothe citizens, sull the number of countnes declined in the past few years has outnumbered the
countrics that have improved. As such it is necessary 10 cheek oncorruption, protect fundamental rightsand
alsohave a strong civil society that supports human rights and bodics that can tackle the challenges such as
corruption

When the United Nations was formed inl945 with anintention to promote international cooperation, it was
created on three pillars ie. international peace and security, humanrights and development. For the UN system,
rule of law is a fundamental to international peace and securityand as well as for political stability to achieve
progress and development, botheconomicallvand as well as socially. It also protects the rights of the people and
as well as fundamental freedom

Every legal system is unique. Effective rule of law helps in the recognition of fundamental rights and reduction
of corruption. It also helps to protect people from injustices irrespective of them being a large or small group,
When there is a strong rule of law holding all individuals equal and accountable, it s also scen that the socicty
lives in peace and prospers further resulting in a higher GDP per captta. Many countries also support the
following of the rule of law adhering to the principles of hbuman rights and also want to enforce it 1o
corporations and institutions s well so that there would be transparency in resolving conflicts. As time passed,
a lot of new things came under the rule of law. The advancement of the rule of law is essential for sustained
development and as well as cconomic growth of a nation by eradicating poverty and hunger.

In this modern world, which s growing faster and faster than ever before, there s requisite of an independent
judiciary so that the judges are not under any form of pressure and hence are free to make decisions impartially
Without the rule of law, there will be no peaceful interactions with one another. Law puts a boundary between
what we want to do and what we can do. It touches every aspect of life including our freedom of expression,
liberty, ete. especially when it would impact others in a negative way. Hence, there would be peace and
harmony in the society. In fact, the modern democratic society s built on the concept of the rule of law. In
India, the constitution is said o be the supreme and when the constitution of India was framed, several
provisions were adopted from UK and USA. All laws made should comply wath accordance to the constitution,
But even afler so many years, it sometimes feels that there have not been achievements up 1o the expected point

Common law system of justice originated from the British and the same was also adopted by India. In India, the
concept of “fair, just and reasonable’™ test was introduced by the Apex court in Article 21 after the Emergency.
Despite of its length, the Indian Constitution s highly flexible, and this has gained huge attention and praise,
Time has played a major role in the evolution of socicty and with the passing of time; the judicrary of the nation
has also played a major role in the shaping of the rule of law in India, Even though there are several instances
wherein we ¢an see that there have been instant positive approaches taken, sull it is always argued that there has
been not enough practical application with respect 1o the context.

The framers of our constitution have done a commendable job. Even though there are powers given to amend
necessary parts, the whole of constitution cannot be changed. But the laws that were framed decades ago are
still n existence, and with several amendments 1t has changed the crux of the matter. The rule of law bemg
very old concept has changed and evolved gradually 1o suit the modern days and if enforced in a rightful
manner, would surely yield results that are beneficial for the development of the society in all ficlds. It is ume
that we focus on the weak arcas and the loopholes so that they can be addressed in an efficient manner and cach
and every individual in the society ensures that they maintain the Rule of Law.
Rule of law cnsurcs that law 1s supreme, and cveryone ts equal before law. It keeps a tab over the abuse of
power by the authorities and in turn promotes qualinative life, This in trn helps i building the nation as there
would be reduction of corruption and development in various sectors of the mation,  As they say
“Dharmorakshatrakshitaha™, if we uphold dharme, in turn, it will protect us,
REFERENCE
e The Council of Europe, International Commission of Jurists, United Nations, International Bar
Assocmtion, World Justice Project, The International Development Law Organization (IDLO),
The International Network to Promote the Rule of Law (INPROL), etc
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AN ANALYSIS OF LEGAL REGULATION OF BIO DIVERSITY SYSTEMS IN INDIA

Dr. Veerabhadraiah C
Associate Professor of Law, BM.S. College of Law, Bull Temple Road, Basavanagudi, Bangalore

ABSTRACT

The term biodiversity (from "biological diversity”) refers 1o the varviety of ltfe on Earth at all s levels, from
genes (o ecosysiems, and can encompass the evoluttonary, ecological, and cultural processes that sustain life.
India occuptes only 2 per cent of the avatlable landmass but harbours 8 per cent of the world's diversity. It is
one of the 17 megadiverse countries in the world. The mumber of varied tervains and climates existent on the
Indian subcontinent is unigue and home to more than 30,000 species of plants and 40.000 species of animals.
With a long coastline of 7516 km and the land frontier of 13000 km, it is one of the richest countries in terms of
biodiversity. Thus legal regulation of bio diversity is exsential for protection of life spectes

The 17.41% of India’s geographical areqa comprises of ecologically representanve areas on land and in inland
waters, as well uy coastal and marine zones, especially those of particular importance for species, biodiversity
and ecosystem services. The area Is being conserved through ‘protected arcas ' designation and management,
and other arcu-based conservation measures.

Articulating India’s commitment towards conserving biodiversity, the mintster also said the country was fully
committed to the global 30x30 initiative a global effort o protect ar least 30% of the planet by 2030." India is
committed to joining hands in shaping the global conservation policy while making its own contribution in
enhancing its conservation esiate.

The awthor of this article Is discusses the legislative provisions and various judicial dectsions on protection of
biodiversity

Keywords: Biodiversity, Ecosystem, Judicial decisions and Legislative Provisions

INTRODUCTION

Biodiversity refers to the variety of living specics on Earth, including plants, animals, bacteria, and fungi. While
Earth’s biodiversity is so rich that many species have yet to be discovered, many species are being threatencd
with extinction due to human activitics, putting the Earth’s magnificent biodiversity at risk’,

India has set aside over 17.41% of its geographical area for meeting the country’s conservation objectives and
more arcas are being identified 1o enhance this coverage. Brodiversity will have more events to celcbrate this
2021, The fifteenth meeting of the Conference of the Parties (COP 15, October 2021) to the Convention on
Biological Diversity (CBD) will reviewed the achievement and delivery of the CBD's Strategic Plan for
Biodiversity 2011-2020. It is also anticipated that the final decision on the post-2020 global biodiversity
framework will be taken. This new framework has included a focus on ensurmg work to preserve biodiversity
contributes to “the nutrition, food security, and livelihoods of people, especially for the most vulnerable. The
efforts for a sustainable biodiversity will be represented in two new decades for the period 2021-2030: the UN
Decade of Ocean Science for Sustainable Development and the UN Decade on Ecosystem Restoration

Biological diversity is often understood in terms of the wide variety of plants, animals and microorganisms, but
it also includes genctic differences within cach species for example, between varktics of crops and breeds of
livestock and the varicty of ccosystems (lakes, forest, deserts, agricultural landscapes) that bost multiple kind of
teractions among their members (humans, plants, animals)

Biological diversity resources are the pillars upon which we build civilizations. Fish provide 20 per cent of
amimal protein 1o about 3 billion people. Over X0 per cent of the human diet is provided by plants. As many as
80 per cent of people living in rural areas in developing countries rely on traditional plant-based medicines for
basic healthcare

' hitps: //www.un org/en/observances/biological-diversity-day# ~ text=This year 2021 the theme, to several
sustainable development challenges

* hurpy A nationalgeographic org/encyelopedia/biodiversity/retrieved on2 171072021
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But loss of biodiversity threatens all, including our health, It has been proven that biodiversity loss could
expand zoonoses - discases transmitted from amimals 10 humans- while, on the other hand, If we keep
biodiversity intact, it offers excellent tools to fight against pandemics like those caused by corona viruses.

e Current ncgative trends in biodiversity and ccosystems will undermine progress towards 80% of the
assessed targets of 8 Sustamable Development Goals,

e Three-quarters of the land-based environment and about 66% of the manne environment have been
significantly altered by human actions

e | million animal and plant species are now threatened with extinction.

The objectives of halting biodiversity loss and promoting the sustainable use of terrestrial and inland freshwater
ecosystems are included in Sustainable Development Goal 15, The importance of biodiversity and the targets
should reach by 2030,

India 1s home to 7.6 per cent of specics of mammals all over the world, 12.6 per cent of specics of birds, 6.2 per
cent of species of reptiles, 4.4 per cent of specics of amphibians and 11.7 per cent of species of fishes. India is
home to four of the thirty-four biodiversity hotspots all over the world, Two of them, the Himalaya and Western
Ghats lie entirely within the territory of India.

The loss of biodiversity is trreversible and hazardous. The cultural diversity that exists today is a result of
biodiversity and when biodiversity is at stake so is cultural diversity. It affects the food chain and hivelthood and
the culture of millions

The Indian Constitution encompasses the protection of Environment and this sentiment is enshrined in Article
48A and S1A (g) which states that “the State shall endeavor to protect and improve the environment and 1o
Nafeguard the forests and wild life of the country and that it shall be the duty of every citizen of India to protect
and improve the natwral emvironment including forests, lakes, rivers and wild life, and 1o have compassion for
living creatures. "

In efforts w realize the Constitutional mandate of environmental protection, India has planned and executed
multiple policies, programs and laws and one of the important faws in relation to biological conservation and
bringing into ¢ffect the Convention on Biological Diversity (CBD) is the Biological Diversity Act 2002, There
are muluple Acts and Rules relsted to Biodiversity in India such as the Indian Forests Act, 1927, the An
(Prevention and control of Pollution) Act 1981, Protection of Plant varictics and Farmer's Rights (PPVFR) Act,
2001 etc. India was onc of the first fow countries to bring about a comprehensive legislation on biodiversity
conservation, The Brological Diversity Act, 2002 and the Biological Diversity Rules notified i 2004 give effect
to the objectives of the CBD which is 1o conserve biodiversity, to have sustainable use of its components and
10 have far and equitable sharing of the benefits arsing from genctic resources and is the pomary legislation
through which the Access and Benefit sharing mechanism enshrined in the Nagova Protocol is implemented in
India'.

The Biological Diversity Act, 2002
The Biological Diversity Act, 2002 was brought into force to fulfil the obligations under Convention on
Biological Diversity (CBD) which was ratified by India

The Biodiversity Act, 2002 also did the task of filling the gap in the legislation lefl by the previous
environmental legislations like the Indian Forest Act, 1927, Wildlife Protection Act, 1972, Environment
Protection Act, 1986 A strong legislation was needed to protect India from bio-piracy after it became an open
ccanomy in 1991, Henee the Act was passed in 2002, with the objective of conservation of biological diversity.

The Act was enacted 10 regulate the use and explontation of biological resources of the country. The purpose
was to protect the knowledge of biodiversity held by the local communities. It also mvolves the constitution of
committess for implementing the provisions of the Act. The Act intends to protect and rehabilitate threatened
species

Three basic objectives of The Biological Diversity Act, 2002, (A) Conscrvation of Biological Diversity. (B)
Sustamable use of s components. (C) Fair and equitable sharing of the benefits arising out of the use of
biological resources

' hitps//nksabs.comypage id=146 retrieved onl12/1272021
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Legal compliances for biodiversity-related activities under the Biological Diversity Act, 2002

Persons who cannot undertake biodiversity-related activities
Section 3 of the Biodiversity Act, 2002 states the persons who cannot undertake biodiversity-related activities
without the permussion of the National Biodiversity Authority.

e Subscction (1) of scction 3 siates that no person referred to 1n subsection (2) shall without previous
permussion of National Biodiversity Authonity get any biological resource present in India as well as
knowledge associated to it for research or commercial purposes

o  Subscction (2) of section 3 contains the list of people who are required to take permission, persons who are
not citizens of India, a non-resident citizen as defined under Clause 30 of Section 2 of Income Tax Act,
1961, and a body corporate, association or organization which has not been incorporasted or registered in
India and also an organisation though incorporated and registered in India but has in share capual or
management non-Indian participation.

Transfer of results of research

Section 4 of the Act is regarding the transfer of results of research relating to any biological resources to a non-
citizen or non-resident Indian for monctary consideration, it cannot be dene without previous permission of the
National Biodiversity Authority. The transfer does not mean publication of rescarch papers or dissemination of
knowledge in seminar or workshops.

Sections 3 and 4 not to apply to certain collaborative research projects

o Subsection (1) of Section § states that the provisions of Section 3 and 4 do not apply 10 collaborative
rescarch projects which involve the transfer or exchange of biological resources or information thereto
among instilutions, including Government sponsored institutions of India, and such mstitutions m other
countrics, if the conditions mentioned in subsection (3) are fulfilled

» Subsection (2) of Section § of the Act states that all collaborative rescarch projects other than the oncs
mentioned 1n subsection (1) shall remain in force except for the provisions of the agreement that are not
consisient with the provisions of the Act According 1o subsection (3) of section § of the Act, the
collaborative research projects should conform to the gwidelines issued by the Central Government and
should be approved by the Central Government

Application of intellectual property rights
Section 6 is concernod with the application for intellectual property rights for any invention based on any
rescarch or nformation collected on a biological resource obtained from India.

o Subscction (1) states that apphication of imtellectual property nghts should not be without the prior approval
of National Biodiversity Authonity. If a person applics for a patent, he can seck permission afler applying
for the patent but before the sealing of the patent by the patent authority

o Subscction (2) of Section 6 states that the National Biodiversity Authority can. while giving approval levy o
benefit-sharing fee or royalty or both or impose conditions comprising the distribution of financial benefits
ansing out of commercialization of such rights.

e Subscction (3) states that the provisions mentioned under section 6 shall not apply to any person who is
applying for any right under a law relating to the protection of plant varictics enacted by the Parliament

o Subsection (4) of section 6 states that where a right has been granted under subsection (3) then the authonity
granting approval shall endotse a copy of such document to the National Biodiversity Authority.

Compliance for Indian citizens for obtaining biological resource for certain purposes

Section 7 of the Act discusses the legal provisions which have 1o comply with by Indian citizens. It states that
any citizen of India or a body corporate, association or organization which has been registered in India, shall
take biological resource for commercial use or bio survey and bio utilizaton for commercial use without
oblaining prior permission from the concerned State Biodiversity Board, The above provisions shall not apply
to the local people and growers and cultivators of biodiversity. vaids and hakims.

The organizational Structure of Authorities under the Act

A three-ticr system was set up under the Biodiversity Act, a Natonal Biodiversity Authonity at the national
level, State Biodiversity Boards (SBBs) at the state level and Biodiversity Management Commutiees (BMCs) at
the local level The functions of these authorities include the regulation of the activities of, advising the
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Government in matters of biological diverssty, sustamable usc of s components, and equitable sharmg of
profits. It also includes granting of the approval under Sections 3.4 and 6 of Biodiversity Act, 2002

Section 23 of the Act, explain the Functions of State Biodiversity Board. The functions of the State Biodiversity
Board shall be to,

(a) advise the State Government, subject to any guidelines 1ssued by the Central Government, on matiers
refating to the conservation of biodiversity, sustamable use of s components and equitable shaning of the
benefits arising out of the utilisation of biological resources;

(b) regulate by granting of approvals or otherwise requests for commercial utilisation or bio-survey and bio-
utilisation of any biological resource by Indians;

(c) perform such other functions as may be necessary to carry out the provisions of this Act or as may be
prescribed by the State Government

Scction 24 of the Act of 2002, discusses the powers of State Biodiversity Board. according to this section State
Biodiversity Board has power to restrict certain activitics violating the objectives of conservation, ctie.— (1)
Any citizen of India or a body corporate, organisation or association registered in India intending to undertake
any activity referred to in section 7 shall give prior intimation in such form as may be prescribed by the State
Government to the State Biodiversity Board. (2) On receipt of an intimation under sub-section (1), the State
Biodiversity Board may, in consultation with the local bodics concerned and afier making such enquires as it
conscrvation, may deem fit, by order, prohibit or restrict any such activity if 1t 1s of opimion that such activity 15
detrimental or contrary 10 the objectives of conservation and sustamable use of biodiversity or equitable sharing
of benefits anising out of such activity: Provided that no such order shall be made without giving an opportunity
of being heard 1o the person affceted. (3) Any information given in the form referred to in sub-section (1) for
prior intimation shall be kept confidential and shall not be disclosed, either intentionally or unintentionally, to
any person not concerned thereto.

Establishment of National Biodiversity Authority

The National Biodiversity Authonity is established under Section 8 of the Act. The section states that the
National Biodiversity Authority shall be a body corporate having all the features of a company like perpetual
succession, common scal cte

Subscction (3) of Section 8 states that the head office shall be located in Chennai and offices can be set up at
other places with the previous permission of the Central Government. The National Biodiversity Authority
consists of a Chairperson, an eminent person having knowledge in the ficld of biodiversity and three ex-officio
members one representing Tribal Affairs ministry and two others representing Environment and Forest ninistry.
All of them shall be appointed by the Central ministry

Scction 18 of the Act of 2002 discusses the Functions and powers of National Biodiversity Authority. As per
this section duty of the National Biodiversity Authority to regulate activities referred to in sections 3, 4 and 6
and by regulations issue guidelines for access 1o biological resources and for fair and equitable benefit sharing.

Section 21 of the Act of 2002 explain the Determination of equitable benefit sharing by National Biodiversity
Authority. According to this section, The National Biodiversity Authority shall, subject to any regulations made
i this behalf, detéermine the benefit sharing which shall be given effect in all or any of the following manner,
namely

(a) Grant of joint ownership of imtellectual property rights to the National Biodiversity Authority, or where
benefit clamers are identified, to such benefit claimers;

(b) Transfer of technology:

(¢) Location of production, rescarch and development umits in such arcas which will facilitate better living
standards 10 the benefit claimers;

(d) Assocition of Indian scientists, benefit claimers and the local people with rescarch and development in
biological resources and bio-survey and bioutilisation;

() Setting up of venture capital fund for aiding the cause of benefit claimers;

() Payment of monctary compensation and other non-monctary benefits to the benefit climers as the National
Biodiversity Authority may deem fit
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The National Biodiversity Authonity has got powers to frame Regulations under Section 64 of the Act of 2002
As per this section The National Brodiversity Authority shall, with the previous approval of the Central
Government by notification in the Official Gazette, are regulations for carrying out the purposes of this Act

Penalties under the Act

Subsection (1) of Section 55 states the punishment a person will get if he contravenes or attempls to contravene
the provisions of Section 3 or Section 4 or Section 6, he will be imprisoned for a period extending to five years
or fine which may extend to ten lakh rupecs and if the damage caused s more than ten lokh rupecs, the fine will
be proportionately adjusted or both. Whosoever contravenes the provisions of Section 7 or any order under
subsection (2) of Section 24 shall be punished with imprisonment for a period extending to three years or with
fine up to S lakhs or both

Judicial response to protecting Biodiversity in India

The Hon'ble Apex Court in the case of I'N. Godavarman v. Union of India ' bas emphasised the importance of
international conventions and treatics as under: “Duty is cast upon the Government under Article 21 of the
Constitution of India 1o protect the environment and the two salutary principles which govern the law of
environment are : (i) the principles of sustainable development, and (i1) the precautionary principle. It needs 10
be highlighted that the Convention on Biological Diversity has been scceded to by our country and, therefore, it
has 1o implement the same. As was observed by this Court in Vishaka v. State of Rajasthan in the absence of
any inconsistency between the domestic law and the international conventions, the rule of judicial construction
15 that regard must be had 1o international conventions and norms cven in construing the domestic law.

The Uttarakhand High Court in Divea Pharmacy v, Union of India and others,” held that Biological resources
are definitely the property of a nation where they are geographically located, but these are also the property, in a
manner of speaking, of the indigenous and local communities who have conserved it through centunies, The
court said that “Indigenous and local communities, who cither grow ‘hiological resources', or have traditional
knowledge of these resources.

Bayer corporation ws Union Of India  Bayer Corporation v. Union of India’, in this case the Bayer was
granted for Nexavar, a hiver and kidney cancer drug. The firm became aware that Cipla had also filed an
application for approval to market the same product in & genenic version. Bayer sued to stop Cipla from
marketing their drugs,

The court directed the Drug Controller General of India not te give marketing authorisation to Cipla. The court
appreciated the necessity of protecting patent rights even if the impunged product was not in the Indian market.

F. Hoffman La Roche v. Cipla®, In this case Roche filed a patent infringement suit against Cipla afier it locally
launched Erlotimb, Cipla filed a counter claim challenging Roche's patent. The pricing of Tarcera came into
focus as well as that it was not manufactured locally

The court stated that there was no infringement as the patent which was i question was a mixture
of Polymaorphs A and B, whereas the drug Tarceva drug consisted of only Polymorph B. The point here 1o be
noted was that Roche had applied for patent of Polymorph B but was denied by the Indian Patemt office as it did
not satisfy the criteria of Section 3(d) and the test of patentability was not satisfied Morcover, the court
considered the intent of the legislature in enacting Section 3(d) and anti-ever greening laws and held public
interest above everything. The court realised that in here a hifesaving drug was in question, and hence the drug
which was made avalable by Cipla was three times less priced than the drug which was manufactured by
Roche.

Further the court observes that the application to the Controller for patent on Polymorph B was rejected on the
grounds that it did not show enhanced therapeutic efficacy over the closest prior art. Prior art would mean the
knowledge existing in the public domain. The exasting technologies can be understood to mean prior art.

T 2002) 10 SCC 606

L2008 SCC Ondine U 1033/8) No, 3437 of 2016

' 2014 SCC Online Bom 963 (2014) 5 AIR Bom R 242
YI48 (2008) DLT 598, MIPR 2008 (2) 35
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Bristol ~Myers Squibb Company & Others Vx. Dr. Bpy Reddy & Others,’ in this case

Bristol Myers Squibb(BMS) holds a patent for Dasatinib in India . It sued Hetero Drugs when it found that
Hetero was secking marketing approval 1o generic drug makers for drugs that have already been granted patents
in India. This was prevented Hetero from manufactuning or selling its generic version. This case is a score for
pro-patents groups. It also raises the question-can a hinkage be made between india's patent office and DCGI,
which 1s mandated by the Drugs and Casmetics Act to check only for safety and cfficacy?

CONCLUSION

India has made a framework regarding biodiversity which holds great significance in the protection of the
environment, The presemt policy has some deficiencics which need to overcome. The solution is to make
amendments and focus on implementation and adopt a stronger proactive community involvement. Through the
creation of awarencss, the citizens can be mobilised and change can be brought about in the current situation of
biodiversity. Once the people are aware and know the consequences they can work towards protection and
preservation of the environment. Awareness has to be created at the grass root Ievel, the local communities need
10 be made aware of the Biological Diversity Act. Together we are stronger rather than few individuals trying to
make a difference.

The stakcholder of traditional knowledge, need protection from international law from exploitation by vested
interests.  Article 27.3(b) of TRIPS Agreement which deals with patentability or non-patentability of plant and
ammal mventions, and the protection of plant vanetics. The Dhoa declaration further says the TRIPS Council
should also look at the relationship between the TRIPS Agreement and the UN Convention on Biological
Diversity, the protection of traditional knowledge and folklore. The fair and equitable sharing of the benefits
arising out of the use of genetic resources is one of the three objectives of the UN Convention on
Biodiversnv(CBD)

The CBD recognises the sovercign right of states over their natural resources in arcas within their jurisdiction.”
The traditional knowledge can be misappropriated by vested interests by indulging in patenting the knowledge
An effective way of avoiding such practices would be to make sure that TK would always be duly recognised as
prior art, Therefore, methods of documenting and sharing information on TK, such as databases and registers, in
order to allow patent examiners 1o take them into account in prior art scarches need to be explored. '

The assumptions are important in order (0 move towards a more equitable way of fostering and applying TK,
However, it 1s also neocssary 1o point out some other problems that local communitics face when confronted
with an international IPRs system.

Most basically the current patent system is practically inaccessible to indigenous peoples and communities,
primarily because of thewr lack of funds, but also because ofien they have not reccived the education that is
necessary 10 man ocuvre within the extremely complex legalities of the patent system. This makes it ¢ven more
maccessible for women as they are ofien at a social and economic disadvantage compared to men.

Furthermore, even if there were 10 be some other form of compensation provided besides the patent system, at
the collective level or even individual level, it would be difficult to attribute ‘ownership® to a particular local
group, particularly when a product is widely used throughout a region’

REFERENCES
|. Dr. Sukanta. K. Nanda, Environmental law, central law publication, Allahabad 2009

2. Environment and pollution laws, Krishan Arora, Professional book publishers, New Delhi, 2008
3. Environmental jurisprundence, IndrajitDube, Lexis Nexis, Butter worths, NewDelhi, 2007
4. Environmental law, S. C. Shasin, Eastern Book company, Third edition, Lucknow, 2008

"CLA No. 1 of 2013

PMant  Breeders  Bill  Sufers  Sethack, 29/11/2013, available  hup:/‘www.ghanaweb.com
‘GhanaHomePage/regional fartikel php?11)-337094

! The Review of Article 27.3(B) Of The Trips Agreement, And The Relationship Between the Trips Agreement
and The Convention On Blological Diversity (Chd) And The Protection of Traditional Knowledge and Folklore,
p 14, available at hiip:/itrade. ec.enropa. ew/doclihy/docs/ 2005 /february/'radoc 111153 pelf

! hups. Vblog.ipleaders inlegal-compliances-biodiversify-india

195

114




B.M.S. COLLEGE OF LAW
(Estd.: 1963)

Affiliated to Karnataka State Law University and Approved by Bar Council of India
Bull Temple Road, Basavanagudi, Bengaluru - 560 019.

Phone : 0B0-26679336, 26602430

E-mail : bmscl@yahoo.in  Wabsite | www.bmscl.ac.in

International Journal of Advance and Innovative Research ISSN 2394 - 7780
Volume 8, Issue 4 (X): October - December, 2021 &

S Environmental low and policy m Indm. Divan and Rosencranz, Oxford Umiversity press, New Delhi, tenth
edition, 2008

6. Lal's commentarics on Water and Air pollution and Environment (protection) laws, fourth edition 2000

196

115




B.M.S. COLLEGE OF LAW
(Estd.: 1963)

Affiliated to Karnataka State Law University and Approved by Bar Council of India
Bull Temple Road, Basavanagudi, Bengaluru - 560 019.

Phone : 080-266879336, 26602430

E-mail : bmscl@yahoo.in - Waeabsite | www. bmscl.ac.in

Number of books and chapters during the year 2020-21

Volume 7, Issue 4 (Il) ISSN 2394 - 7780
October - December 2020

International Journal of

Advance and Innovative Research

Indian Academicians and Researchers Association
www.iaraedu.com

116




B.M.S. COLLEGE OF LAW
(Estd.: 1963)

Affiliated to Karnataka State Law University and Approved by Bar Council of India
Bull Temple Road, Basavanagudi, Bengaluru - 560 019.
Phone : 080-266879336, 26602430

E-mail : bmscli@yahoo.in  Wabsite : www.bmscl.ac.in
—_——

BMS EDUCATIONAL TRUST

B.M.S COLLEGE OF LAW

Bull Temple Road, Bangalore

Consumer Law, Advocacy and Research Centre
(CLARC, BMSCL)

Conference Special Issue

ONE DAY NATIONAL LEVEL MULTIDISCIPLINARY
CONFERENCE

ON

“Protection of Consumer Rights During the
COVID-19 Pandemic”
Organized

In Collaboration with

Consumer Rights, Education and Awareness Trust
(CREAT)

Date: 20 November, 2020, Friday
An IQAC Initiative

117




B.M.S. COLLEGE OF LAW
(Estd.: 1963)

Affiliated to Karnataka State Law University and Approved by Bar Council of India
Bull Temple Road, Basavanagudi, Bengaluru - 560 019.

Phone : 0B0-26679336, 26602430

E-mail : bmscli@yahoo.in  Wabsite : www.bmscl.ac.in

Conference Directors
Dr. Anitha D'Souza

Principal
BMS College of Law, Bangalore

Sri. Y G Muralidharan
Founder
CREAT, Bangalore

Conference Coordinators
Dr. Veerabhadraiah C

Associate Professor
Dr. Gayathri Bai S

Assistant Professor
BMS College of Law, Bangalore

118




B.M.S. COLLEGE OF LAW

(Estd.: 1963)

Affiliated to Karnataka State Law University and Approved by Bar Council of India
Bull Temple Road, Basavanagudi, Bengaluru - 560 019.

Phone : 0B0-26679336, 26602430

E-mail : bmscl@yahoo.in  Wabsite | www.bmscl.ac.in

International Journal of Advance and Innovative Research
Volume 7, Issue 4 (1) October - December 2020

CONTENTS

Research Papers

EMERGING REGULATORY FRAMEWORK FOR E-COMMERCE IN INDIA SOME 1-%
INSIGHTS

Sapna Chadah

EVOLUTION OF CONSUMER RIGHTS AS HUMAN RIGHTS < AN ASSESSMENT 9-13

Abhishek Sharmm P

MEDICAL PROFESSION AND CONSUMER PROTECTION ACT, 2019- ARGUMENTS 1416
AND COUNTER ARGUMENTS

Ashrava. S. Chakraborty and Prof. Ramesh
PRODUCT LIABILITY AND CONSUMER PROTECTION ACT 2019 17 -20
Bhavana Chandran

ROLE OF CENTRAL CONSUMER PROTECTION AUTHORITY UNDER CONSUMER 21 - 26
PROTECTION ACT, 2019

Dr. C.R_Jilova

A STUDY RELATED IMPACT ON CONSUMERISM OF FOOD AND FOOD PRODUCTS 2735
DURING COVID PANDEMIC AND ITS LEGAL REGULATION

Chetana S B

CAVEAT EMPTOR V. PRODUCT LIABILITY UNDER CONSUMER PROTECTION LAW 36 - 41

Dr. Gayathn Bar S

A NEED FOR EFFECTIVE REGULATORY MECHANISM IN E-COMMERCE: A 4245
CRITICAL STUDY OF CONSUMER PROTECTION ACT 2019

Dr. Kavyashree, N

AN ANALYSIS OF CONSUMER PROTECTION ACT, 2019 46 - 48

Dr. Nalini R

M
,

CONSUMER PROTECTION (E-COMMERCE RULES), 2020 - A CRITICAL ANALYSIS 49

Dr. Roopa S

ROLE OF THE CENTRAL CONSUMER PROTECTION AUTHORITY IN PROTECTING 5661
THE CONSUMER RIGHTS

Dr. SathishK S

119




B.M.S. COLLEGE OF LAW
(Estd.: 1963)

Affiliated to Karnataka State Law University and Approved by Bar Council of India
Bull Temple Road, Basavanagudi, Bengaluru - 560 019.

Phone : 080-26879336, 26602430

E-mail : bmscl@yahoo.in  Wabsite | www.bmscl.ac.in

COVID-19: IMPACT ON HEALTH AND SAFETY OF PEOPLE AND MEDICAL  62-67
NEGLIGENCE OF HEALTH CARE PROVIDERS

Dr. Valarmathy

INFLUENCE AND INVOLVEMENT OF PARTICIPATIVE MECHANISM IN THE o8-74
RESOLUTION OF CONSUMER DISPUTES

Dr. N. Vam Shree and Mr. Akash Thakur

IMPACT OF PANDEMIC ON SUPPLY OF ESSENTIAL COMMODITIES 75-80

Gurvinder Kaur
CONSUMER PROTECTION AND E-COMMERCE 81 -3
Mahantesh B Madiwalar

CONSUMER PROTECTION AND ECOMMERCE CHALLENGES DURING THE COVID 8490
19 WITH REFERENCE TO VERIFYING THE AUTHENTICITY OF CUSTOMER

Mahesh. K
CONSUMER PROTECTION (E-COMMERCE) RULES, 2020: AN OVERVIEW 9] .92
Suresha C. H

WHAT THE FUTURE HOLDS FOR THE INDIAN CONSUMERS POST THE 93-97
CORONAPOCALYPSE?

Rachana RL

PATIENTS® RIGHTS DURING THE PANDEMIC: A CRITICAL ANALYSIS 98 - 100
Ramya

MISLEADING ADVERTISEMENT 101 - 103
Rity Singh

CONSUMER PROTECTION IN THE AGE OF E-COMMERCE 104 - 111

Mr. Sajidur Rahman

CONSUMER PROTECTION AND E-COMMERCE: PROTECTION OF THE H2-119
CONSUMER IN DIGITAL SPACE

Shaik Feroz Ahmed

CONSUMER PROTECTION AND E-COMMERCE 1200 125
Sukanya. P. M

CONSUMER BEHAVIOUR IN TIMES OF PANDEMIC 126 - 131
Suncetha. D

JUSTICE AND SATISFACTION FOR CONSUMERS WITH RIGHTS - CASE STUDY 132138

Umesalma

120




B.M.S. COLLEGE OF LAW

(Estd.: 1963)

Affiliated to Karnataka State Law University and Approved by Bar Council of India
Bull Temple Road, Basavanagudi, Bengaluru - 560 019.

Phone : 080-26879336, 26602430

E-mail : bmscli@yahoo.in  Wabsite : www.bmscl.ac.in

IMPACT OF PANDEMIC ON THE SUPPLY OF ESSENTIAL COMMODITIES 139140
CONCERNING FARMERS AND SMALL SCALE INDUSTRIES:

Vishnu VK

UNFAIR TRADE PRACTICE DURING COVID-19 PANDEMIC - AN EXTRACT 141 - 136

D1, Veerabhadraah C and Umesalma

ONE NATION ONE RATION CARD PLAN - AN ELIXIR TO EXISTING PROBLEMS OF 147155
PUBLIC DISTRIBUTION SYSTEM?

Varoni B R

121




B.M.S. COLLEGE OF LAW

(Estd.: 1963)

Affiliated to Karnataka State Law University and Approved by Bar Council of India
Bull Temple Road, Basavanagudi, Bengaluru - 560 019.

Phone : 0B0-26879336, 26602430

E-mail : bmscl@yahoo.in  Weabsite : www.bmscl.ac.in

International Journal of Advance and Innovative Research

N 2304 . 778(
Volume 7, Issue 4 (11) October - December 2020 SN 230 - 1790

EVOLUTION OF CONSUMER RIGHTS AS HUMAN RIGHTS - AN ASSESSMENT

Abhishek Sharma P
Assistant Professor of Law, BMS College of LAW

ABSTRACT

The Rights of Conmumer have attained Statutory Protection across the globe.  The rights enjoyed ar Consumers
Bave transformed the manner inwhich trade and commerce are conducted by ussuring quality standards n all
stages of sale and consumpuion,  The free trade movement has created border less markes with conyumers
imteracting with the sellers acvosy the globe with regard to their purchases. Consumers Laws are part of the
Private Laws and are country specific making 1 inapplicable for global transactions imobang Consumer
Rights. The legal systemy acrosy the globe have accorded legal recognition for Human Rights (o guarantee ity
enfovceability.  The rights of Ciwil. Political, Soctal and Cultiral nanere have gained universal recogrition ay
Justifiable H: rights. Consumer Rights though of recent ovigin are also conxidered as Human Rights and
this evolution has reinforced the legal commument towards individual Liberty. There exisix references in the
International Legal Instruments about the Consumer Rights and the need for i1's protection. It is desivable (o
have a separate Legal invtrument  with explicht recognition for Constmer Rights to achieve the uniform legal
framework for their enforcement,  Thix paper explores the evolution of Consumer Rights ax Human Rights 1o
suggest a separate legal mxiriment for Consumer Rights at the Imternational Level for ensuring their
implementation i the global level

Koy words | Consumers, Rights, Statues, Tranmational Commercial activities, Uniform Legal framework,
Human Righty

INTRODUCTION

Rights are considered as interests protected by Law and which can be enforced in the Courts of Law
Consumer  Rights which aim to protect the Consumers from the commercial sbuse in Sale Transactions
enjoyed only Judicial recognition in  vanious precedents.  The Legal systems across the globe were later
compelled to give the statutory recognition for the same, The analysis of the vanous available procedents on
Consumer Rights reveal that the  Courts had deployed vanous prwnciples and doctrines of Common Law 1o
recognise the Rights of o Consumer and grant adequate remedy in the event of their violation. Free Movement
of Goods and scrvices owing 1o FreeTrade has increased interaction of the consumers with the supplicrs and
this has compelled the Governments  to emact Siwatues for recognising Consumer Rights and creating a Legal
Frame work for the same. These Consumer Rights have been constantly expanded to cover the changing forms
of Purchasing patterns in the society. Human nights occupy a place of great significance in the Legal System of
any coantry and they regulate the interaction between the Citizens and the Governments. Human  Rights affoct
the Pubhc Rights of the individuals and have propelling force on  the functioning of the society. It is worth
noting that, Consumer Rights are characierised as Privaie  Rights as it af¥ects the righis and obligations of the
Consumer and the Seller with regard to their mutual rights and obligations and has less impact on the
functionmg of the society. However in recent imes it s now accepied that Consumer Rights are also a part of
the Human Rights and thus are of some relevance in the functioning of the Governments.  This development
also can be inferred to mean that the Governments can also regulate the relation batween the Scllers and the
Consumers.

Consumer Rights as Human Rights

The recognition of Consumer Rights as Human Rights 15 of trajectory m nature. The difficulty of recognising
various rights as human rights is duc to the 1mpact on the enforceability and relevance of the Human Rights in
the Legal Frame work  There are many scholarly debates revolving on the point  of admussion of new nghts
and it's damaging climate in terms of the value and validity of existing human nights. It is gencrally accepted
that the proclamation of new human nghts is justified on the proof of it's general aceeptance in the  Rights
Jurisprudence and it"s utility of protection and enhancement of individual’s lives. 1t is apposite herein 1o note
that Consumer Rights sansfy the twin requirement of General Acceptance and the utility in the development of
the Individual The Statutory Rights of the Consumers  1n situations of it being vires of the Constitution,
would fuil the test of Consttutionality and would be  held as inapplicable if they are in contradiction of the
Constitutional Rights. This inhibition can be solved if the Consumer Rights are rased to the extent of Human
Rights so that it would be equal with the Constitutional Rights. With the equation  of Consumer Rights as
Human Rights, it becomes competent with the other Constitutional Rights on an equal basis for recognition and
enforcement
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It 15 worth mentioning that, there are references and discussion about the Consumer Rights 1o the International
Legal Instruments relating 1o Human Rights. Hence they have a better chance of being identified as human
rights than some of the "new" rights as it involves only the claboration and expansion of recognized economic
rights. In the present frame work of Legal svstem  across the Globe, Consumer laws have been & mixture of
Contract, Tort, Criminal, and Administrative Law and it is in recent times, they have obtained the status of
being an scparate Statue.  The Consumer Law 15 a part of both private and public law and has features of both
substantive and procedural law. It s belicved that identification of Consumer Laws and the rights involved
therein will have a direct effect on the public aspect of Consumer Rights m terms of their enforcement, It is
pertinent 1o note that, categorsation of nghts as Human Rights is based on Political Considerations and the
decisions taken in this regard are questionable,

Consumer Rights in International Legal Instruments

The 1948 Universal Declaration of Human Rights(hereinafier called ad UDHR). the 1966 International
Covenant on Economic, Social and Cultural Rights (hereinafter called as ICESCR) and the 1985 United Nations
Guidelines for Consumer Protection (hercinafier called as UNGCR) constitute the Intermational Legal
Instruments relating to Consumer Rights

The recognition of Consumer Rights as Human Rights mises a Jurisprudential question about the impact of
such recognition on the protection of Consumers. Even before we could analyse their utility, there is need for
conceptualisation of term Human Rights

There has never been a definition of Human Rights which has been accepted umversally. Instead there is
consensus about the characteristics or the essentials which act as prerequisites for the Right to be recognised as
Human Rights. It is apposite herein to examine herein whether Consumer Right possess those qualifications to
be called as Human Rights. I it is agreed that that the recognition of new human rights is possible on
fulfillment of certain Criteria, then it 15 required to examine what are those criteria and the tests for classifying
rights as human nghts. The understanding of these tests will provide the guidelines toward a definition of
buman rights and this will assist is examuning whether there is a justification to classify consumer rights as
human rights

There are predominately two modes for any Right to be recognised as Human Right. The firstmode mandates
that the recognmition/ declaravion of a Right as Human Right by United Nations s necessary for it's
acceptance, It 15 worth mentioning  till date the Consumer Rights have not acknowledged by United
Nations, However, Consumer Rights are recognised 10 be part of ICESCR under the category of Economical
Rights. There exists scholarly debates on whether  classification of Consumer Righis as Economic  Rights
under ICESCR can be deemed 1o be called as Recognition by United Nations, The sccond mode enlists the
guidelines suggesting the characteristics of human rights and those Rights that fulfill these requirements will be
considered to be human rights. 1t is matter of record that Consumer Rights have gained status of Human Rights
sincethey have fulfilled the characteristics of Human rights. .

The Intermational Legal Instruments such as, UDHR and ICESCR are considered as source of Human Rights
However it is believed that mere enumeration of Rights i International Legal instruments cannot be considered
as acceptable recogmition as Human Rights. Additionally there lies an unanswered question as to whether the
covenants constitute an exhaustive definition of human rights.  There is consensus among the Legal Fraternity
that categorisation  of human nghts recognized in the Intermational Covenants alone as Human  Rights is
conscrvative  because Laws are susceptible for change owing to the socictal demands which demand
recognition of additional rights as Human Rights.

There are scholarly works which tend to suggest certaincharacteristics of Human Rights It is relevant heran to
examine what are those characteristics which are fulfilled by Consumer Rights to gain better understanding on
the utibty of these rights in the Intermational Legal Framework There lies no agreement on these
universalacceptance of these charactenistics. However these characteristics  shed light on the nature of human
rights and can be used to explore whether consumer rights meet such substantive eriteria, The following are
the generally aceepted Guidelines to determine whether a Right can be qualified as Human Rights.

(1) Human rights should pertam to the entire human community and not to any specific group:

(2) Human rights are the characterization of the individual as a primary concern, emphasizing the individual's
prosperity, honour, and development,

It is relevant herein 1o examine whether Consumer Rights can satisfy the above guidelines. The Consumer
rights are related to Private Rights and thus constitute Individuals and not that of the group rights, The term,
10
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‘Consumers” do not constitute or refer to any section of people or (o any  separate group of people, since
every person is a consumer from time to time. It s accepted that Consuncrs Rights are applicable to
individually to cach parson and thus qualifics as Human Rights. The essence of Consumer Rights is the
importance attached to the individuat development by guarantecing  the Basic Rights to Fair Trade and Safe
products or Services,  The genesis of Consumer Rights is on the belief that  every Consumer as an individual
15 entitled 10 protection with regard 10 Consumable and Services and from  defective goods or hazardous
products notwithstanding the importance of Cost-benefit analvsis of the economy. In this regard also it is
possible to infer that Consumer Rights are Human Rights as they emphasise on the development of individuals
as opposed to collective nghts

The Consumer Rights which are statutorily recogmised and enforced in the Courts of Law are directed towards
protection of the individual's prosperity, honour, and development, It is argued that  this feature makes
Consumer Rights competent to be considered ns Human Rights. The analysis of the Consumer Laws across the
globe reveal that Consumer nights are similar 1o buman rights as they intend  to protect the individual from
arbitrury infringements by Government and Sellers, The Consumer Rights guamantee protection against big
business organizations, monopolics, cartels, and multinational corporations with regard to hazardous products
and services. In this regard, it s argued that the Consumer Rights qualify the second requirement of Human
Right

Protection of Consumer Rights in Transnational Commercial transactions

The concept of Trade and Commerce has now become borderless and market has flattenced leading to  global
interaction between Consumers and Sellers and this requires for enhancement of existing Legal Framework for
global recogmition of Consumer Rights. The problem of hazardous poods and defective products are  not
mercly a national concern. This has imitated the demand for Uniform Legal Framework for Protection of
Consumer Rights in respect of international transactions. The above mentioned analysis of twin wst required
for recognition of Human Rights along with the demand for Uniform Legal svstem for protection of Consumer
Rights suggest that, the same s duly qualified to be recognised as Human Rights.

It is pertinent to note that, at the global level, Human Rights arc classified into 3 categorics popularly called as
three generations of Human Rights. The First gencration Human Rights include Civil and Political Rights while
the Second gencration includes Economic, Social, and Cultural rights.. The first and second generation Human
Rights are characterized by intervention by way of active participation by the State rather than abstention of
the State. These rights also  include the right to decent working conditions, the right to social security, and the
right 1o cducation and health. The Scecond generation Human Rights are  positive in nature  rather than
negative and these are recognised in UDHR and ICESCR. Third gencration Humanrights enlist those rights
that have not been recogmized as Intermational human nghts, but they are nevertheless approved by vanous
organizations of the United Nations. It is in this category we come across  the Human Rights which have  the
potential 1o be given wide interpretation to suit the rising demands for addition of new Human Rights.  These
rights attempt to extend the scope of human rights bevond those found in the International Legal Instruments.
The Right to development, the Right to share the commeon heritage of humankind, and the Right to peace are
considered to be part of the Third Generation of Human Rights.  The Consumer Rights such as Freedom of
Choioe, Safety and Quality Standards i Products and Services and timely redress for violation of Consumer
Rights are a part of the Third Generation Human Rights.

It is alsoaccepted that Consumer Rights are part of Economic Rights and have their basis of UDHR and it is
declored as Economic Rights of the Universal Declaration and the covenants. Although none of the
International Legal Instruments exphicitly mention the Consumer rights as Economic Rights, there 15 consensus
among the Intermational Legal Immunity that Consumer Rights belong to Economic Rights are in reality the
modern form of Human Rights. It is worth to note herain that aims of Consumer Laws across the Globe s 1o
assist people in sceuring appropriate and qualitative Products and Services at economical prices and protection
of Consumer Rights against arbitrary actions on the part of the Government or  from Private Individuals.
Consumer protection is  also concerned with the protection of the consumer’s health and it will assist in
enhancement of Standard of Living and in tum the well-being of the individual as consumer. The recognition
of Consumer Rights as Human Rights show that basic Consumer Rights are deeply rooted in accepted category
of International Human Rights and belong to Third Generation Human Rights. It is worth 10 note that though
Consumer Rights are not explicitly mentioned in the ICESCR, it has been recognised as New Rights or Third
Generation Human Rights. The  recognition of Consumer Rights as International Rights also will help in
attaining Uniform Legal Frame work for enforcement  of Consumer Rights in respect to International
coNSUmMET activities,

1
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The United Nations Guidelines for Consumer Protection ( heremafler called as UNGCP) 1985 1s the mile stone
in attamning Uniform Legal Framework for protection of Consumer Rights at the global level. The UNGCP
was umanimously approved by the United Nations General Assembly on 9 April 1985, The International
Organization of Consumer Unions (10CU) which constitutes of more than 170 leading consumer organizations
and 60 countrics has initiated activities for universal recognition and acceptance of Consumer Rights as Human
Rights . The UNGCP aims to provide the consumers the right of access to non hazardous products, as well as
the promote just, cquitable and sustaimable economic and social development. The UNGCP  requires the
Governments  develop the Domestic  Consumer protection policies i Ime with these principles to suit the
Economic and Social circumstances of the country and her population

The UNGCP states following six main needs or the aims for development of Uniform Legal Framework for
recognition of Consumer Rights as  Human Rights and for applicability towards the International transactions:

(a) The protection of consumers from hazards to their health and safety,
(b) The promotion and protection of the economic interests of consumers,
(¢) Access of consumers to adequate mformmation ...,

(d) Consumer education,

(c) Availability of effective consumer redress; [and)

(f) Freedom to form consumer ., organizations. "

It 18 beheved that equation of Consumer Rights as Human Rights 1s only the beginning siep towards the
Uniform Legal frame work for protection of Consumer Rights.  The UNGCP and the recognition by the
Intermational community that consumer protection is not merely an issue of domestic interest rather a muatter of
global concern is a positive step towards having the Uniform Legal framework for protection and enforcement
of Consumer Rights for transnational transactions. It is believed that this would also motivate the National
Governments to have in place a robust legal framework for protection and enhancemcent of Consumer Rights in
the country. In alternative, the existing Legal framework can also be amended to suit the changing demands for
effective enforcement of Consumer Rights and timely readdress for their violations.

CONCLUSION
The economy of socicty derives its existential status from the commercial activities of selling and buying of
consumer products and services. The Consumers and Producers’ Sellers constitute the main Stake Holders in
the Socicty. The Government also constitutes an integral part of the Consumer Law framework in the socicty as
it has 1o ensure the protection and enforcement of Consumer Rights. The statutory recognition of Consumer
Rights reflects the commitment towards the protection against the probable deficient products or services and
commercial explottation of the Consumers. The Consumer Rights qualify the standards as required for the
recognition as Human Rights as they aim at the development and enhancement of liberty and lives of
consumer's individual or private  nights against the arbitrary actions of the Commercial entities or from the
State Machinery. The transnational commercial relations requires for a separate and uniform Legal Framework
of Consumer Laws to protect the Consumers by providing the timely readdress of the violations of their rights
The categorisation of Consumer Rights as International Human Rights and the establishment of UNGCP is a
step towards the uniform legal framework for protection of Consumer Rights in relation 1o transnational
commercial activities, This development also bears the impact on the domestic laws for Consumer Protection in
the form of amendments to suit the changng patterns  of Consumer behavior and ther nights,
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ABSTRACT

Consumer is a king because the goods are manufactired and supplied on his demands. He can choose products
of his choice, but he should be very careful wiile choosing the same. All the mamufacturers compete among
themselves 1o woo consumers by providing goods at cheaper price and sometime the consumers have 1o pay a
heavy price after purchasing such products which will be defective. In the present scenario, many (nstances
have taken place where the defective goods causing damage to consumers in many aspects, Previously, before
passing the new Consumer Protection Act 2019, there was no gffective legislation to impose lability on the
mannfacturers for supplyving defective goods. But under 2019 Act, swict lability can be imposed on
manmufacturer, supplier and seller of defective goods which causes infury to consumers, Product liability is a
new principle incorporated in 2019 Act and any disputes relaning to product liability can be referred 1o
consumer forum and the consumers will get damages cawsed by the defective goods

Keywords: Consumer, Product labiliry, Manufocturer, Damages, Defective goods

INTRODUCTION

The marketing strategies for products have undergone a drastic change after enacting consumer law specially
the new Consumer Protection Act 2019 which protects the interest of consumers against defective goods in an
effective manner, The global market is expanded through e<commerce platforms which are felicnating the
hassle-free delivery of goods specially during this pandemic situation. E-commerce, misleading advertisement,
tele marketing, multilevel marketing, direct selling, are posing many challenges in the present situation. To cope
up with such situations, the new the Act has brought many provisions relating to product hability, misleading
advertisements, cfc 1o protect the interest of consumers. The biggest challenge in this digital cra is the
misleading advertisement which are posing health hazardous to consumers and the same should be tackled
immediately otherwise consumers lose faith in dispute redressal mechanism.'

Consumer is a person who buys product or avail services for consideration and consumes the same.’ The
consumers arc entitled for rights which are as follows under sec 2 (9):

*  The nght to be protected agamst the marketing of goods, products or services which are hazardous to hife
and property through mislcading advertisements

e The right 1o be informed about the quality, quantity, potency, purity, standard and price of goods, products
or services (0 protect consumers against unfair trade practices.

e  Right to choosc product in the competitive market specially in global market.
e  Opportunity of heaning to protect hus interest through redressal platforms
¢ Right of redressal agamst explostation by the manufacturers, seller, ete.

e Right 10 awareness about the nights available to consumers which can be done by governmental and non-
governmental agencics

Traditional approach of protection consumer rights

The principle of caveat emptor which says ‘let the buyer beware' while purchasing any product in market which
imposes a responsibility on them 1o check the goods before purchasing it and there was no Lability on the
manufacturer or scller for selling the defective goods because of which many times, consumers have suffered
injunies after consuming the defective goods and the buyer had no rnight to recover damages in absence of goods
warranty.” The traditional rule of caveat emptor had imposed a responsibility on a consumer 1o be careful as a
prudent man while purchasing goods. The government must take the responsibility of protecting the above
mentioned rights through cffective implementation mechanism which is lacking in India.  When consumers

" Ratan Lal & Dheeraj Lal, Law of Torts, ED 2018, p167
" Sec 2 of Consumer Protection Act 2019

' Winfield and Jolowicz on Tort, Ed 19, Sweet & Maxwell, South Asian Edition, 2015, p 167
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purchase goods relying on advertisements which musleads them, can bring action asgainst such misleading
advertisements. As per the Act, a misleading advertisement in relation (o goods or service means falsely
describing the goods or services, false descriptions about the quantity, quality, warranty, nature and substance of
the product and also includes intentionally hiding relevant information about the product while sclling. Against
this, o consumer can bring action for product liability which says the manufacturer or seller of goods or services
will be liable to compensate the consumer for suffering mjunies from defective goods.

Product liability laws in India

The legislations dealing with product liability are Indian Contract Act and Consumer Protection Act 2019
Under contract aw if conditions/warranty may be imphed or express about the sature of the goods are not
fulfilled, the seller or the manufacturer will be liable to pay damages 10 consumers. But the issue with the
warranty is it s like a privity of contract which means only buyer can bring action against the seller. It goods
arc used by some other person he cannot claim compensation against the seller/ manufacturer. in such
circumstances action can be brought under see of 82 the new Act

As already mentions above, another piece of legislation to protect the interest of consumer is new Consumer
Protection Act 2019 which 1s based on the common law principles. If goods sold are defective, as a result of
which if consumer suffers any injunics, action for neghigent can be brought against manufacture/seller and the
principle of strict hability ts applicable. Any person who uses defective goods need not 1o be the purchaser 10
bring action for negligent act

The negligent act means a reasonable care has not been taken while manufactuning the goods. The plea of
negligent and breach of warmanty can be taken up by consumers, if it is failed the principle of strict hability is
made applicable and manufacturer, supplicr, seller all will be made liable for selling defective goods.’

In Wheels World v. Pradeep Kumar Khurana,” the complainant filed a complaint against the petitioner for not
providing the services during the warranty period due to which the complainant suffered loss both
professionally and personally, the national commission awarded the compensation amount.

In India, criminal lability for supplying the defective goods can be imposed under many legislations such as
food safety law, food adulterntion law, Indian Penal Code, Dugs & Cosmetic law, BIS Act. Under these
legislations, huge amount of fine with or without imprisonment can be imposed.

Scctions 82-87 of the Act deals with product hability action which can be taken by consumer by filing
complaint before an appropriate authority against manufacture, seller or service provider providing defective
goods/ services.

Grounds for product lability action

e Product containing manufbcturing defect

e Defective design

e  Deviation from manufacturing specifications

e Product not confirming the express warranty

e  Not containing the correct information about the usage of the goods
o Insufficient or deficiency in service

o Wrongful act of omission or commission or neghigent acts

e Not issuing adequate mformation with respect to warning to prevent any harm by use of goods
Defences available in product liability actions

e  The product 1s misused. altered or modified

e Product purchased by an employer 10 use in workplace and mnstructions are given to employer but same is
not given 1o employees while using in workplace

' Chakrabarty's ‘Law of Consumer Protection’, Dwivedi Law Agency, Ed 2015, p 256
*1(2008), CPJ, 234 NC
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e Product sold as component to be used with other product

o  Consumer shall not be under the influence of alcobol or drugs not preseribed by the medical practitioner
while using the product

e The instructions to use the product 15 commonly known to consumer by the nature of the chamctenstics of
the product

Case laws analysis

The basic principles regulating the product liability is negligence and strict lability evolved in Common Law
The principle laid down in Donoghue v. Stevenson' says the personal liability can be imposed not just on
manufacturcrs but also on repairers, fitters, ercctors, suppliers and assemblers.” The above said principle was
incorporated in the old legislation and subscquently incorporated in new Act 2019, Sometimes a claimant can
rely on the common law principles when the limitation period is expired 10 claim damages. '

The principle of strict lability has been followed by Indian courts to protect the interest of consumers 1if they
suffer any mjurics duc to defective goods or services

In Incha the product lability 15 imposed as per the principle of strict bability apphed in A.S. Mittal v. State of
UP* is imposced by the honorable Supreme Court of India held that the liability depends upon the facts of the
cach case

In Airbus Industrie v. Laura Howell Linton, in 1994 the High Court of Kamataka held that the appellants are
liable on the basis of common law concepts of causation ad negligence in absence of strict law. But now after
enactment of new 2019 Act these types of cases can decided under consumer law

Reliefs for product liability are as follows

¢ Toremove defect

e To replace the goods with new goods of a similar description which shall be free from any defect
*  To return the price or consideration to the complamt

* To pay such amount as may be awarded as compensation 1o the consumer for the loss or imjury suffored by
the consumer due 1o the negligence of the other party and in a 1it case to award punitive damages

e To discontinue unfair trade manufacture

e To cease and stop the manufacture of hazardous goods
o Stop selling hazardous goods

Criminal lability

Under vanous laws, court can tmpose criminal ability of impnisonment from 6 months 1o life imprisonment
depending upon the nature of injurics suffered by consumers and fine amount. The cxpiry of the warranty
period may not prevent the awarding of damages. In some cases the consumer courts have extended the period
of warranty for the period of distress also which was held in Balaji Motors v. Devendra & Another.”

Misleading advertisements

Many of us know that the promise made by companies in ther product advertisements will not meet our
expectations and promise made them Pictures of flawlessly beautiful  models in cosmetics  goods
advertisements and weight-loss products advertisements  are the examples in the present situations which
decetve public. Hidden fees & surcharges and terms & conditions in advertisements of financial products often
spcak what their ads do not. Yet, we cannot deny the fact that muslcading advertisements continue 1o influcnce
us and many a times persuade us into making a purchase. In digital ora, it 15 casy for manufacturer to market

"(1932) UKHL 100

* Winficld and Jolowicz on Tort, Ed 19, Sweet & Maxwell, South Asian Edition, 2015, p 296
' Winfield and Jolowicz on Tort, Ed 19, Sweet & Maxwell, South Asian Edition, 2015, p 207
Y AIR 1989 SC

2013 CPL 534 (NC)
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their goods through advertisements. Consumers casily camed away with attractive advertisements and purchase
goods, but these advertisements should not mislead by giving false description and features of the goods. Afler
consuming the goods, the consumers feel deceived most of the time because goods will not as it is shown in an
advertisement and they suffer injurics. At present as per the study conducted by online community platform in
New Delhi, 80 % of the consumers does not believe advertisements while purchasing goods.' In pandemic
situation, Pathanjali product (Coroml) promoted as medicine to cure corona virus against which the union
government issucd an order banning the sale of the product, is an another incident. As per the study during May
& June 2020 conducted in 220 districts across India, collecting 67, 000 responses which says that the consumers
come across with misleading advertisement endorsed by celebrities, 23 % responses said they do not trust
advertisement while purchasing product.  Maximum number of consumers rely on theses misleading
advertisements as a result of which demand has been made 1o the government to take actions agminst such
advertisements. In such situation, action can be brought against mislcading advertisements as per the law. As
per the new Act 2019, strict action can be taken by imposing criminal lability and to pay compensation to
injured consumers. Celebrities endorsing goods through misleading advertisements should have moral & social
responsibility and stop endorsing and giving falsc assurity about the goods. In Indian socicty people follow
celebrities blindly and same s enchased by manufacture in marketing thewr products. The new Act 2019, has
provided protection 10 consumers and traditional rule of caveat emptor docs not play any role

The new Act 2019 provides for establishment of the Central Consumer Protection suthority under sections 10-
27 10 proteet and promote the interest of consumer in digital era. The investigation authority has been
constituted to investigate into the complaint made by consumers about misleading advertisements. leading to
unfair trade practices

Role of Advertusing Standards Council of India (ASCT)

ASC1 is a self regulatory body established in the vear 1985, regulating advertisement entities in India. It has the
responsibility of self regulations 1o protect the interest of consumers against the mislcading advertisements. All
the advertisements must compile with codes such as honest, decent, lawful, truthful and not hazardous &
harmful,

ASCI which can regulate advertisements in the market. As per ASCl, many complaints about mislcading
advertisements have been received with respect to the following products/ services:

e 102 related to health care

o 20 related 1o education

e 7 related 1o personal care

e 6related to food & beverages

e ¥ in miscellancous category

Redressal mechanism for misleading advertisoment

As per Section 15(1) of the 2019 Act, the Central Authority shall have an Investigation Wing headed by a
Director Greneral for the purpose of conducting inquiry or investigation as may be directed by the Central
Authority, A consumer can file a complamt with the Central Consumer Protection Authority against any
advertusement which gives or conveys false description of a product or service or contains a representation
constituting an unfair trade practice elc

Pursuant to Scction 17 of the Act, a complaint relating to violation of consumer rights or unfair trade practices
or false or misleading advertisements which are prejudicial to the interests of consumers can be forwarded the
District Collector or the Commissioner of regional office or the Central Authonity.

The District Collector on the basis of a complaint or on a reference made to him by the Central Authority or the
Commissioner of a regional office, inquire into or investigate complaints relating 1o violations of consumer

" www livemint com/industry/advertising/indian-consumers-, date<4/11/20 @: 4,00 pm
* www.scoopwhoop.com/advertising-council-says-these-brands date:4/11/20, (@ 4.20 pm
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rights, unfair trade practices and false or mislcading advertisements and submit a report 1o the Central Authority
or 10 the Commissioner of a regional office.’

Section 21 of 2019 Act deals with the Power of Central Authority to issue dircctions and penaltics against falsc
or misleading advertisements which are as follows:

(1) If the Central Authonity is satisfied afler investigation that any advertisement is false or misleading or
prejudicial to the interest of consumers or violating the consumer rights may  issue directions asking the
manufacturer or advertiser or publisher 1o discontinue such advertisement or to modify it within a prescribed
time pertod specified in the order.

(2) The Central Authority 15 of the opinion that it is necessary to impose a criminal liability in respect of any
false or misleading advertisement by a manufacturer or publisher imposing a penalty which may extend to 10
fakh rupees and for every subscquent contravention by a manufacturer or publisher can impose i penalty extend
to 50 lakh rupees.

(3) If the Central Authonity fecls it nocessary, it may prohibit the endorser of a false or mislcading
advernsement from making endorsement of any product or service for a period which may extend 1o 1year and
for subsequent offence Central Authority may impose imprisonment which may extend 1o 3 years

(4) Where the Central Authority is satisfied afier investigation that any person is found to publish or is a party to
the publication of a misleading advertisement it may imposc on such person a penalty which may extend to 10
Inkh rupees

No person shall be hable 10 such penalty if he proves that he had pubhished or arranged for the publication of
such advertisement in the ordinary course of his business, but such defence shall be available 1o such person if
he had previous knowledge of the order passed by the Central Authority for withdrawal or modification of such
advertisement,

Appeal against the order of Central Authority

As per Section 24 of 2019 Act, a person aggricved by any order passed by the Central Authonity under sections
20 and 21 may file an appeal 1o the National Commission within a period of 130 days from the date of receipt of
such order.

The authority has created a user friendly web portal to bhelp consumers and it has facilitated o-filing of
complaint by the consumers, till now around 31590 complaints have been filed and 30591 cases have been
resolved by the authority,”

CONCLUSION

As per the legal provisions (new Act 2019), the product liability cases will be dealt very strictly and in the
coming davs new principles would evolved through judical decisions to protect consumers’ nght. The new
consumer law empowers consumers 1o fight back against all the unfair trade practices adopted by manufacturers
and sellers when they are exploited by them. Consumer education s very much important and awareness about
same 10 be created among them, the government and non governmental orgamzations must take initiative to
meet this objective through initiating class action suits against unfair trade practices. Jago Grahak Jago is an
mnitiative which highlights the right 1o consumer education through informational programmes and materials
which enable all the consumers to take correct decision in purchasing goods and availing best services. As a
social responsible citizen we need take up the task of consumer education from the gross root fevel and include
about the same in school syllabus because in the digital cra even small kid without having the legal capacity is
opting for online purchasing without knowing the its consequences and it should be monitored effectively. At
global level, world consumer movements have intiated many times but every individual must take first step to
protect his right as a consumer and little care while purchasing any goods or availing services because
precaution is better than cure,
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AN ANALYSIS OF CONSUMER PROTECTION ACT, 2019

Dr. Nalini R
Assistant Professor, BMS College of Law, Bangalore

INTRODUCTION

Finally a 3 decade old Consumer Protection Act 1986 has been replaced by Consumer Protection Act, 2019
The Consumer Protection Act, 2019 (“New Act”) heralds the beginning of a new era of consumer rights in India
that are in sync with new-age consumer expectations, It carries forward the nich legacy of The Consumer
Protection Act. 1986 (“Act”™) that was considered path-breaking at the time of its enactment, but which was
unable to meet the challenges of a rapidly growing, sophisticated and inter-dependent market for goods and
services. This replacement was the need of modern Indian consumer. New consumer protection bill has many
new provisions for customers. It is designed to help customers and it trics to overcome problems in providing
basic rights to consumers of a major sector called e-commerce

DEFINITION OF CONSUMER

In Old consumer protection act definition of consumer was only limited to buying goods or services, it did not
talk about online purchase or offline purchase or 1eleshopping ete. New act has expanded the definition of
consumer it includes description about online transactions and offline tractions, teleshopping and multi-level

marketing and direct selling' Now new act also covers online transactions old act was also covering online
transactions but there was not description included about online and offline trarsaction in old consumer
protection Act

What is Consumers Protection Act

Consumers Protection Act is formed to save the interest of the consumers by establishing authoritics for timely
and effective administration and scttlement of consumer disputes
Salient Features of the Consumer Protection Act, 2019

*  Consumer Protection Councils

*  Central Consumer Protection Authority(CCPA)

*  Simplified Dispute Resolution Process

*«  Mediaton

*  Product Liability

*  Rules on e-<commerce and direct selling

+  Penalty for adultcration of products/spurnious goods

Key Points of New Consumer Protection Act 2019 :-

| Consumer Protection Authority

The New Act proposes the establishment of a regulatory authority known as the Central Consumer Protection
Authority (CCPA), with wide powers of enforcement. The CCPA will have an investigation wing, headed by a
Dircctoe-General, which may conduct inquiry or mvestigation into consumer law violations. The CCPA has
been granted wide powers (0 take suo-moto actions, recall products, order reimbursement of the price of
goods/services, cancel licenses and file class action suits, if a consumer complaint affects more than | (one)
individual

2. Pecumiary Jurisdiction

The word Pecuniary means amount , CDSR will have the following Jurisdiction according Lo the price of goods
or services related to which a complaimt is made -

1. Distnict Level -~ Upto Rs 1 Crore
2. State Level - From Rs | Crore to 10 Crores
3. Natiomal Level -~ Above Rs 10 Crores

Product Liability
A manufacturer or product service provider or product seller o be responsible to compensate for injury or
damage caused by defective product or deficiency inservices

“
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*  Basis for product lability action -

*  Manufacturing defect

*  Design defect

*  Deviation from manufacturing specifications

*  Not conforming 10 express warranly

+  Faihing to contain adequate instructions for correct use of Service provided-faulty,

4. Contracts

An unfair contract shall mean a contract between manufacturer/trader/service provider and a consumer which
causes harm to the consumer or significant change in the rights of the consumer. One of such examples can be
unilateral termination of the contract without any prior information. For the same purpose & complaint can, be
filed in the State Commussion up to 10 Crore INR and in National Commission above 10 Crore INR

5. Unfair Trading Practices

One of the biggest improvement is that new act has broaden the definition of unfair trading practices. New act
tells that customer’s private data such should not be disclosed to any other person or organization without
discloser from the customer.

6. E-Commerce and false advertisement

I'he definition of “consumer™ under the new Act Le. 2019 Act includes the consumers who make purchases
through ¢-commerce platform. The earlier Act did not include the consumers who buy products online and this
lacuna has been filled by the 2019 Act. There is a separate provision for endorsement of goods and se¢ services,
which are normally endorsed by the cefebritics are covered under the provision of false and misleading
advertisement. The onus on the celcbritics 1s additional to the liability placed on the manufacturers and service
providers. Mis-lcading advertisement shall also mean deliberately hiding important information. CCPA which
shall be discussed kater also regulates false and mis-leading advertisement

7. Simplified Dispute Resolution Process
*  Deemed sdmissibility afier 21 days of filing

*  Empowerment of Consumer Commussions 1o enforce therr orders

*  Suate Commussion & Distnict Commission can now review their own orders
«  Appeals only on question of law after sccond stage

*  Easc of approaching Consumer Commissions

8. Provision for Alternate Dispute Resolution

The New Act provides for mediation as an Alternate Dispute Resolution mechanism, making the process of
dispute adjudication simpler and quicker. This will help with the speedier resolution of disputes and reduce
pressure on consumer courts. who already have numerous cases pending before them

With the New Act all sct to become the law, gone arc the days, where the ‘consumer was asked to bewarc’. A
consumer 15 now the one who assumes 1o be treated like a King. Hence, it 15 important for consumer driven
businesses (such as, retail, e-<commerce) 1o be mindful of the changes in the legal landscape and have robust
policics dealing with consumer redressal in place. Consumer driven businesses must also strive to take extra
precautions against unfair trade practices and uncthical business practices.

9. Punishment for Misleading Advertisement

The New  has been come  up with the punishments for the musleading advertisements which is 2 Years
Imprisonment and Fine up to Rs 10 Lakhs and for subsequent offence § Years imprisonment and up 1o Rs 50
Lakh fine

CONCLUSION:

Finally the new Act touches on many aspects such as Mediation and E-commerce which was unaware in 1986
Government has taken consumers seriously. If we look at the new consumer protection act then we can see that
many new terms have been added 1o law. Government is taking online frauds serously. Certainly 2019 Act is a
positive step towards reformation, development and enhancing consumer rights. Socio-economic developments
arc taking place every year and we can aspect new amendments 1o 2019 act as well
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CONSUMER PROTECTION (E-COMMERCE RULES), 2020 - A CRITICAL ANALYSIS

Dr. Roopa S
LL.M, Ph.D, Assistant Professor, BM.S College of Law, Bangalore

ABSTRACT

The world has moved towards e-commerce owing 1o Internet aocess, ease In operating compuling devices,
cheaper pricing on online portals, shopping patterns, wide variety of goods and services and changing mindsets
of consumers hax significantly increased o-commerce. E-<commerce has gained monmentum expecially during
covid-19 encompassing a wide range of goods and services. The raging Covid-19 pandemic has compelled the
individuals and businesses 10 resovt 1o online transactions. The compulsory imposition of soctal-distancing
norms and the necessity of contact-free buyving and selling have resulted in enormows popularity of on-line
platforms for business. E-commerce platforms allow for internct-enabled trade in unprecedented ways. Owing
10 the enormons reach of e«commerce, it hax provided a collaborative platform for consumers and raders
Consumers get 1o choose wide range of goods and xervices acrosy the world from anywhere at any time
However, due 1o lack of mansparency, accountability and absence of grievance redressal mechanism the
consumers have become vulnerable ax they are subjected 1o vartous unfalr trade practices, The Cemral
Government has Jaid down Consumer Protection (F-Commerce) Rules, 2020 to impose labilitiex and duties on
sellers and market enttttes (n order ta better protect the interests of consumers on ondine platforms. It provides o
regulatory framework 1o regulare marketing, sale and purchase of goods and servicey online. Duties and
Habulities are imposed on all e-commerce entities and sellers. However the Rules are in the stage of infancy and
proper guidelines would clarify the grey areas, The dlarifications and removal of ambiguities in the Rules
wanld lead 1o robust growtk of ¢-commerce in India

Keywords: E-Commerce, Consumer, Seller, Marketplace Entity

L INTRODUCTION

In the age of internet, India has over S00 million people who use intemet "The wide internet access, case in
operating computing devices, cheaper pricing on online portals, paucity of time and availability of surplus
meome has significantly increased the share of e-commerce in total retad market, The rapid popularity and
acceptance of c-commerce has brought a paradigm shift in the realm of marketing and tradmg in India, The
market study on E-commerce published by Competition Commission of India in January 2020 has highlighted
upward trend m revenue growth of the sector from USD 39 billion in 2017 to USD 120 billion in 2020, making
India one of the fastest growing ¢-markets in the world. Beginning with mere surfing of internet to online
shopping and making online payments, consumers fall prey to scams. frauds, false ond musleading
advertisements and unfair trade practices. However the advent of e-commercee has posed new challenges such as
legal validity of e-contracts, junisdictional issues 1o resolve disputes, privacy concerns and prcing regulations
Due to enormous growth of e<ommerce, it was quintessential for the government to revamp the archaic
Consumer Protection Act of 1986 by introducing the E-Commerce rules to meet the needs of consumers. A
vibrant and effective regulatory mechanism was crucial for the success of e-commerce in India. Hence the
Central Government notified” Consumer Protection (E-Commerce) Rules, 2020°, Although rules are in
existence, enforcement and implementation suffers in the Indian scenario. The legal and regulatory challenges
are acting as hindrance to the growth of e-commerce in India It would be disastrous if the regulatory haze and
maze brings this vibrant busmess to halt. At this juncture. an attempt is made 1o understand the meaning of o-
commerce along with the enforcement and regulatory provisions in Consumer Protection (E-Commerce) Rules
It ts important 1o critically analyze the existing legal provisions by pointing out the lacunac and make necessary

' Sandhya Keelery, ‘Number of Internet Users in India, 2015-23', Siatista (July 7, 2020) available at
htps//www statista, comy'statistics 255 146/number-of-internct-users-in-india (accessed on 197102020 a1 7.01
pm)

* According 10 S. 101(2) (zg) of Consumer Protection Acs, 2019, the Central Government 15 conferred with the
power 1o make rules. Accordingly, Ministry of Consumer Affairs, Food and Public Distnibution notified
Consumer Protection (E-Commerce) Rules 2020 on 23 July, 2020.

" Preliminary Draft of the Rules was relcased in November 2019 and consultation from various stakeholders
was invited by December 2019, The present version of rules 1s an upgraded version of 2019 Draft Ruks which
replaced Electronic Guidelines for Consumer Protection, 2019

49

136




B.M.S. COLLEGE OF LAW
(Estd.: 1963)

Affiliated to Karnataka State Law University and Approved by Bar Council of India
Bull Temple Road, Basavanagudi, Bengaluru - 560 019.

Phone : 080-266879336, 26602430

E-mail : bmscl@yahoo.in  Wabsite | www.bmscl.ac.in

137




B.M.S. C%L}EE)E OF LAW

Affiliated to Karnataka State Law University and Approved by Bar Council of India
Bull Temple Road, Basavanagudi, Bengaluru - 560 019.

Phone : 0B0-26679336, 26602430

E-mail : bmscl@yahoo.in  Wabsite | www.bmscl.ac.in

International Journal of Advance and Innovative Research ISSN 2394 - 7780
Volume 7. Issue 4 (11) October - December 2020 x

suggestions for a better legal and regulatory framework 10 ensure consumer-friendly ¢-commerce environment
in India.

1. Meaning of E-Commerce
E-commerce is a new way of conducting business over networks which use non-proprictary protocols that are
established through an open standard-setting process such as the mternet. '

United Nations Commission of International Trade Law on E-commerce refers 1o E-commerce as transactions
carried out by means of electronic dala interchange and other means of clectronic communication, which
involve the use of altermatives o paper-based methods of communication and storage of information.”

World Trade Organization Programme on E-commerce defined E-commerce as production, distnbution,
marketing, sale or delivery of goods and services by electronic means,

Department of Industrial Policy and Promotion in #ts Guidelines for FDI on E-commerce provided that “E-
commerce 18 buying and selling of goods and services including digital products over digital and electronic
network,” !

111, Salient Features of the Consumer Protection (E-Commerce) Rules, 2020

The E-commerce Rules are applicable 10 e-commerce entitics, ‘E-commerce entities are any person who owns,
operates, or manages a digital or clectronie facility or platform (Le. an online interface in the form of any
software including a website or mobile applications) for clectronic commerce. It is to be noted that it does not
include sellers offering their goods or services on e-commerce platforms. The e-commerce entities are gencrally
categonzed into two models

a) Inventory E-Commerce entity- These entitics own the inventory of goods and services and scll them
directly 10 consumers. They include single-brand retatlers such as Nike, Reebok, or multi-channel single-
brand retailers such as Urban Ladder,

b)  Marketplace E-Commerce entity- These entitics provide information technology on a digital or clectronic
network to facilitate tansactions between buyers and sellers. Amazon, Snapdeal and Flipkart are some of
the examples for the same,”

The following are the highhights of the Consumer Protection E-Commerce Rules, 2020,

a) Scope and Applicability”

The E-commerce rules are applicable to all kinds of goods and services sold over digital or clectronic network
including digital products 1o consumers in India. It extends to all models of e-commerce, including marketplace
e-commerce entities and inventory c-commerce entitics. [t covers all e-commeree retail, including multi-channel
single brand retatlers and single brand retailers and single brand retailers i single and multiple formats such as
single brand retailers who use multple distnbution channels such as offline retail stores in addition 10 ¢-
commerce. It extends to all apps/websites which offer any good or service for sale to consumers in India. It also
apphcs to offshore appswebsites that systematically offer goods or services in India.

' Definition is given by Organization for Economic Co-operation and Development

* Didar Singh, ‘Electronic Commerce; Issucs of Policy and Strategy for India®, Working Paper No. %6
(September, 2002) Indian council for Research on Intermational Economic Rclations, available at
www.icnier.org » pdf (visited on 14/09/2020 at 4.30 pm)

' Jonathan Hill, Cross Border Consumer Contracty, Oxford University Press

* Norbert Roich, Consumertsm and Cittzenship in the Information Soctety, Thomas Wilhelmson, Salla
Tuominen & Heil Tuomola (ed.)The Hague'London/Boston: Kluwer Law Intemational

SSumit Kumar Gupta, "Consumer Protection (E-Commerce) Rules, 20200 An Anmalysis’, awalable ar
indiacorplaw.in » 2020/08 » consumer-protection-¢-co (visited on 1/10/2020 at 9.00 pm)

" Rule 2 of Consumer Protection{ E-Commerce) Rules, 2020

" Krimul Malhotra and Anchit Nayyar, ‘Flipping the Cart: Consumer Protection (E-Commerce) Rules, 2020°
available at www.nlujlawrceview.in » flipping-the-cart-consumer-pr (visited on 3/10/2020 at 3,00 pm)
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b)  Presence in India

Accarding 1o E-commerce Rules, the e-commerce entity should cither be a company incorporated in India under
Companies Act, 1956 or a forcign company incorporated outside Indin but having place of business in India,
including through clectronic mode as per the provisions of Companies Act, 2013, It also extends to the office,
branch or agency outside Indi owned or controlled by a person resident in India as per the provisions of
Foreign Exchange Management Act, 1999, The E-Commerce entitics should appoint an Indian resident as a
nodal officer as a person of contact 1o ensure compliance with CPA, 2019." This ensures effective regulation of
forcign entities, *

¢) lImplications on B2C and B2B entities

The consumer purchases are governed by both CPA, 2019 and E-Commerce Rules, 2020. According to CPA,
2019, “consumer” 1 a person who buys goods or sarvices for consideration but excludes a person who purchases
for *commercial purposes’. However, if goods or services are availed for carning livelithood or self-employment,
they are not regarded as consumers. Therefore, the CPA and E-Commerce Rules do not typically apply to
purchascs made by companies for their commercial operations, Hence, sole partnerships and entreprencurs arc
nol excluded from the definition of consumer. If any customer purchases goods and services on a purcly B2B
platform for self-employment, they shall be considered as ‘consumers’ and the B2B platform would be liable
under the E-Commerce Rules 1o the extent of such a sake.”

d) Duties and Liabilities of E-Commerce Entities'
1. Every E-commerce entity shall provide detanls about the sellers including identity, geographical address,
contact details and complete information about the business identity and types of products

it, In case of imported goods for sale, the e-commerce enty shall mention the name and details of the
importer from whom goods are purchased. This helps to trace those selling spurious goods.

. The marketplace ¢-commerce entity shall take reasonable cfforts to mamtain a record of relevant
information rclating to identification of all scllers who have repeatedly offered goods or services but have
been disabled or removed according to Copynight, Trade Marks and Information Technology Acts.

¢) Liabilities of Marketplace Entities”
Apart from the general duties, the Rules impose specific requirements on marketplace entities

1. Resterate that the imermediaries exercise due diligence

ii. Ensure that description of goods and services are accurate and correspond to the features expressed by the
seller in the undertaking

. Describe differential treatment given to goods, services or sellers of same category. This may include
options available for a seller 1o offer sponsored advertisements on the platform

. To take reasonable cfforts to maintain a record of scllers who had repeatedly offered goods or services that
have been removed or disabled by the platform due to violation of [P or IT laws.

' Legality Simplified, *“New Rules for E<commerce Companies in India’, available at raxguru.in » corporate-law
v e-commeree-rules-consum (visited on 9/10:2020 at 7.55 pm)

* Similar provisions are made in Data Protection Bill, 2019 wherein regulatory and enforcement provisions
extend 1o foreign entitics

" Trilegal, *Consumer Protection (E-Commerce) Rules, 2020 — India’, available at www.mondag.com » india »
consumer-protection-c-co (visited on 30/10/2020 ot 6.15 pm)

* Rule 4 of Consumer Protection(E-Commerce) Rules, 2020

¥ Priva Rao, 'Legal Provisions For Protection From Purchasing Spurious Goods Through E-Commerce
Under The Consumer Protection Act, 2019 And Consumer Protection (E-Commerce) Rules, 2020°, K&S
Partners, www legal500,com » developments » thought-leadership, (accessed on 31/09/2020)

* Rulk § of Consumer Protection (E-Commerce) Rules, 2020

" Dr. Gargai Rajvanshi, "Consumer Protection (E-Commerce) Rules, 2020 © An Analysis”, ICSL, available at
www.icsi.edu » media » webmodules » Consumer_Protection, (visited on 30/ 1072020 at 7.30 pm)
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The E-commerce entities are also supposed to provide certan information so that the consumers can make
informed decisions such as

1. The details provided by sellers 10 marketplace entities should be displayed on the platform

il. The information relating Lo available payment methods, return, refund, exchange, delivery, shipment and
grievance redressal mechanism

iil. Any aggregated ranking or feedback about the scller of goods along with paramcters to determine such a
ranking and relative importance

These provisions are also applicable to inventory entities

f)  Duties of Sellers using Marketplace Entities'

The sellers should provide information to market entity regarding scller entity, price including break-up price
and other relevant details such as country of origin, guarantees and also mformation about importer,
manufacturer and mode of delivery, There should be an express pre-wnitten undertaking given by the seller 10
the inventory o-commgerce entitics expressing the terms of contractual relationship with the entity and the same
should be displayed for users. The undertaking should also mention that the features, images and descriptions
are accurate and authentic. They shall appoint a grievance redressal officer and refrain from resorting 10 unfair
trade practices.”

They should not post fake or musleading reviews, or represent themselves as customers of their own products
and shall not adopt any such unfair trade practices. Provisions should be made for refund or taking back of
defective, deficient and false goods or services, If the goods or services do not match with the correspondent
item on an c-commerce platform or that the delivery got delayed, then the goods or services may be rejected and
refund may be claimed. They should not indulge in misleading advertisements as the products and scrvices
should correspond with what is displaved and promused. The E-Commerce entities shall not discriminate
between consumers of same class and refrain from making arbitrary classifications so as to affect their rights
under CPA

g)  Measures against Unfair Trade Practices

Lack of transparency and accountability in c-businesscs has placed consumers in a weak bargaining position
and also are subjected to unfawr trade practices. The Rules prevent the e-commerce entitics from selling
counterfeit and pirated goods. The E-commerce entities shall ensure that consumer should express consent and
cannot be implicd in an automatic manner such as pre-ticked boxes. The goods and services purchased or
promised to be purchased shall not be withdrawn or the production shall not be stopped * The cancellation fee
shall be borne by both seller as well as e-commerce entity. The price specified shall not be manipulated to gain
unrcasonable or unjustified * profits. ©

h) Grievance Redressal Mechanism

In e~commerce there 1s no face to face transaction between consumer and e-tailer. To provide quick rehief, every
digital commerce platform should set up grievance redressal mechanism headed by nodal grievance officer or
an alternative senior officer, Every consumer complaint shall be issued a ticket number so that the consumer can
himself track the status of the complaint. The grievance must be acknowledged within 48 hours of the receipt

" Rule 6 of Consumer Protection{ E-Commerce) Rules, 2020

* Trilegal, ‘Consumer Protection (E-Commerce) Rules, 2020 — India’, available at www.mondag com » india »
consumer-protection-¢-co (visited on 30/10/2020 at 6,15 pm)

' Soumyarendra Barik, ‘New Drafi Consumer Protection Rules for E-Commerce require Platforms 1o show
Country of Origin and explam how Product Listings work”, available at www medianama com » 202007 » 223-
consumer-prot {visited on 30/10/2020 at 4.00 pm)

* Rule 5 (3), “The Consumer Protection (E-Commerce) Rules, 2020
" Rule £ (11)(a), “The Consumer Protection (E-Commerce) Rules, 2020

"Tanveer Kaur, ‘Highlights of the Consumer Protection (E-Commerce) Rules, 20207, Metacept — InfoTech and
IPR, accessible at hitps./metacept. convhighlights-of-the-consumer-protection-¢-commerce-rules-2020/ (visited
on 3/10°2020 at 4.15 pm)
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and must be resolved within one month of receipt of it. The ecommerce entitics shall make best efforts to
participate in the national Consumer Helpline, for quick resolution of consumer complaints. '

IV, Critical Evaluation of Consumer Protection (E-Commerce) Rules, 2020
An analysis of the Rules clearly point towards certain grey arcas. They are:

1. Country of origin- According to the E-commerce Rules, the seller offering goods or service through a
marketplace e-commerce entity should mandatorily provide information about ‘country of origin’ and the
same shall be displayed on the platform or website. But the Rules have not provided any guidance to
determing the country of origin. Moreover it is not made apphcable uniformly as the inventory-based e-
commerce eatities are excluded. 1t may mean that where seller s the e-commerce entity or an e-<commerce
entity which is not market place, the consumer do not get an opportunity to know the country of origin at
pre-purchase stage to make an informed decision

2. Prolubition of price manipulation- E~<commeroe entitics arce prohibited from manipulating price of goods or
services offered on its platform in such a manner as to gain ‘unreasonable profit’ by imposing on
consumers ‘unjustified price” having regard 1o prevailing market conditions and essential nature of good or
service among other things. The provision would serve better the interests the consumers if proper
guidelines are laid down as to what may be construed as ‘unrcasonable profit” and ‘unjustified price’. For
instance several e-commerce entitics use algonthms to determine price based on vurious factors. Whether
the profits ansing out of such pricing mechanisms can be considered as unreasonable is debatable. For
mstance the ride-hailing apps such as Uber or Ola use ‘price surging’ based on demand at particular time
and place. Although, it s data-driven, sull it gives scope 10 the consumers (o challenge the e-commerce
entitics for such price modifications. The e-commerce entitics should justify their algorithm-based pricing
actions by internal compliance and price justification. Another consequence of this provision is that it may
result in discrepancy n the regulation of same products across different distribution channels. As 1t would
mean that offline 15 governed by free market but onhine shall be subject to strict pnicing restrictions and
thus impedes the growth of e-commerce.

Data-driven pricing may also become an issue when it s used 10 provide offers or discounts to specific classes
of consumers. There is no clarity as 1o what is the ‘rcasonable basis’ for such classification. It lcads to
uncertainty when algorithms are used to target specific categorics of customers or customize the offers.

3. Disclosure of contractual information- Any seller offering goods or services through a marketplace ¢-
commerce entity and mventory c-commerce entity must disclose all contractual information required to be
disclosed by law to the e-commerce entity which must then be displayed on website on platform. There 15
no clarity as to what kind of contract is being referred to. Whether it is the comtract between seller and
marketplace e-commerce entity and what kind of contract in case of inventory-based c-commerce entity
since the seller 15 the e-commerce entity itself

4. Tunchine for compliance- The E-commerce Rules are effective from July 23, 2020 and no grace penod 1s
given for compliance especially for the off-shore e-commerce companies that systematically offer goods
and services to consumers in India. Generally, when regulations bring under their purview new categories
of regulated entitics, a grace period for compliance is usually provided to ensure the businesses manage
therr affairs and comply with the norms. The off-shore e-commerce entitics would have to incorporate a
company in India and appoint nodal officers but they may be regarded as non-compliant from day one of
the notification of E-commerce Rules. *

5. Both e-tulers and sellers should appoint gnevance officers to address any complamts, This would prove to
be an additional burden on small sellers. It would be a difficult challenge. It may far excecd the bencfit of
sciling online

6, The Confederation of All India Traders (CAIT) protested agawst allowing 496 forcign stake in the
mnventory model of o-commerce firms. They accused e-commerce firms of violating norms by offering

' Rule 4 (5), 'Consumer Protection (E-Commerce) Rules, 2020°

* Kaushalya Venkataraman, ‘Consumer Protection in Indian Ecommerce; 5 Grey Arcas Which Needs
Government's Attention” |, Chandhiok & Mahajan Advocates & Solicitors, available at trak in>Business (visited
on 7/1072020 at 11.30 pm)
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deep discounts and directly selling goods (o customers. Mandatory provision of stoning data m India was
opposed by companies like Amazon and Facebook. !

7. Most of the entitics are run as limited liability partnerships and other business forms, The mandatory
requirement that all e-commerce entities in India should be run as a company may couse significant
disruptions in the market

K. Subjecting the prohibition on price manmpulation by e-commerce entities to “market considerations’ creates
an ambiguity in 115 enforcement, Most of the e-commerce entities such as Zomato, Swiggy, Ola and Uber
may convenicntly justify hike in prices on the grounds of market demands

9. The consumer redresal authorities are further burdencd to assess the market conditions, It leads 10
jurisdictional conflict between Competition Commission of India and consumer redressal authorities.

10. Therc 1s a noed to prohibit promotional reviews and ratings from unverified purchasers, Unfortunately the
rules only prohibit e-commerce entities and sellers from posting such reviews themselves. However, it does
not provide for regulation of paid reviews and mstances where scllers meentivize consumers in exchange
for paid reviews. There is no mechanism to prevent fraudulent reviews and ratings by the sellers as well as
their affiliates.”

11. The application and implementation of these rules raises an important question as 1o the ultra vires nature
of provision, since it is applicable to c-commerce entitics situated outside India if having business within
India

12. Certan obligations extend to those operating on platforms even though they do not fall within the ambit of
consumer and scller,

13, There 1s no clarty as to whether the rules apply 1o busingss to business platforms or kinds of digital
product offerings that are covered under the rules.

14, There are many marketplace entitics providing add-on services such as warchousing, logistics, order
fulfillment, payment collection s0 on and so forth, The concept of ‘product seller” under CPA, 2019
meludes entitics that market, prepare, maintain or place a product for commercial purpose and provide
necessary services for the same Such entities may be held hable for violating the nghts of consumers.
However, the Rules are silent on the add-on services being provided by marketplace entities and the
consequence s that they are classified as product scllers for the purpose of product lability claims.
However, this is counter-intuitive 10 their classification as intermedianes in the sale process. The same
need 1o be clarified *

15. The rules do not provide for consumer data protection or storage of confidential information, especially for
C-COMMETCE SNLILISS Operating As payment ageregators,

16. The enforceability of the provisions of the rules 1o the foreign businesses also remain 1o be clanfied given
that handling a dispute involving a foreign entity may have termitonal and junisdictional constraints,

V. CONCLUSION

The analysis of various provisions of the Rules nevertheless point out that it is a path-breaking legislation which
regulites the previously unchecked practices of e-commerce entities and also secures consumer interest in the
digital cconomy, The E-Commerce Rules provides a level-playing field to sellers, enhance protection to
consumers and also enable healthy growth of e«commerce sector m India. The extent of mformation that the
scllers, marketplace and inventory entities are supposed 1o disclose would definitely afford better protection 10

' Rahul Choudhury. ‘India's national policy framework on e-commerce: Issucs and Challenges’
available at www.researchgate.net » publication » 328926438 India's (visited on 10/10:2020 5t 7.15 pm)

* Knmul Malhotra and Anchit Nayyar, “Flippmng the Cant: Consumer Protection (E-Commerce) Rules’, NLUJ
Law Review, Journal and Blog ISSN2326-5320 available at www.nlujlawreview in» flipping-the-cart-
consumer-pr (visiied on 5/10/2020 at 9.00 pm)

" Arun Prabhu ctal, 'Consumer Protection E-Commerce Rules: Need for More Clarity’, available at
corporate cyrilamarchandblogs com, (visited on 7/10/2020 at 9.00 pm)

* Supra 15
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consumers.  E-Commerce if properly regulated would increase competitiveness and efficiency in e-tailing and
thus act as a major instrument for ensuring sustainable cconomic growth in future. The E-commerce Rules
prove to be effectve if sufficient steps are taken to clarify the provisions and lay down guidelines. A pre-
defined procedure for resolving disputes would provide more licidness. Thus if the necessary changes arce
incorporated, it would lead to a robust and vigorous ¢-commerce busingss in India
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ROLE OF THE CENTRAL CONSUMER PROTECTION AUTHORITY IN PROTECTING THE
CONSUMER RIGHTS

Dr. Sathish K S
Assistant Professor, BMS College of Law, Basavanagudi. Bengaluru

INTRODUCTION

The Consumer Protection Act, 1986 was enacted 1o address the grnievances of the consumer and to protect their
interests. However, the three-decade-old legislation failed 10 keep pace with the developments in the market and
digital technology in the Country. Further there was no regulatory body to control or keep a check on violation
of the rights of consumers. Finally keeping in mind the fast changing new-age cconomy, e-commerce platforms
etc.., the 33 years old Consumer Protection Act 1986 has been replaced by Consumer Protection Act, 2019
The Act has retained some old provisions but alse shows the gleam of some new pereeptions. The Ministry of
Law and Justice has meticulously framed the Consumer Protection Act, 2019 covering all the possibilities of
defaults that may anse in the mew epoch

The Consumer Protection Act, 2019 passed to address c-commerce and online trade challenges, product
liability, and safety and dispensing consumer justice in altermative dispute redressal mechanism. The amending
law had a seminal bearing on the medical profession and health care system as apparent from the express verbis
exclusion of healthcare from the purview of ‘service. The new Consumer Protection Act, 2019 cstablishes a
Central Consumer Protection Authority” which acts as a regulatory body to “promote, protect, enforce consumer
nights as a class,” A clear shift from Caveat emptor (let the buyer be aware) to Caveat venditor (let the seller be
awarc) can be scen in the new provisions as the unfair trade practices and fraud done by the seller will now be
penalized, The latest Act also makes provisions for punishment regarding unfair trade practices and misleading
advertisements and many more changes which keep the rights of the consumer up to date with the contemporary
changes in the market

CPA 2019 auns 1o strengthen consumer interests and establish regulatory authority for timely and effective
admimstration and settlement of consumers’ disputes. Again, to provide a more robust gricvance redressal
mechanism for protecting and enforcing consumer rights. This article aims 1o provide msight into new
provisions, analyze the nature, exient, and impact of new provisions and include a comparative overview of
some of the main provisions of CPA 2019 vis-a — vis CPA 1986, Further, to discuss the role of Central
Consumer Protection Authority o protect and promote the nghts of Consumer

Historical Development of the Act

After independence, scveral laws were enacted in India 1o protect innocent consumers from unfair and
restrictive trade practices like a false and musleading description about the nature and quality of the goods,
exaggerated statements about their power and potency, false weights and measurements and obstruction of
capital and resources into the stream of production. The Acts which were enacted in independent India are

»  The Drug (Control) Act, 1950

#  The Industries (Development and Regulation) Act, 1951

»  The Drugs and Magic Remedies (Objectionable Advertisements) Act, 1954

»  The Prevention of Food Adulteration Act, 1954

#  The Essential Commodities Act, 1955

#  The Trade and Merchandise Marks Act, 1938

»  The Monopolics and Restrictive Trade Practices Act, 1969

7 The Cigarettes (Regulation of Production, Distribution, and Supply) Act, 1975
#  The Standards of Weights and Measures Act, 1976

" Received the assent of the President on 9-8-2019, published in the Gazette of the India Ext, Pt 1L S. 1, Dated
9-8-2019,

* Section 2 (4) “Central Authority™ means the Central Consumer Protection Authority established under Section
10,
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#  The Prevention of Black Marketing and Maintenance of Supplies of Essential
» Commoditics Act, 1980

#  The Standards of Weights and Measures (Enforcement) Act, 1988

»  The Burcau of Indian Standards Act, 1986

But all these Acts wore not as successful as they were expected to be and that 15 why to provide for better
protection of the interests of consumers and to save them from the evils of unfair trade practices, Consumer
Protection Act, 1986 was enacted by Indian Government’. The Consumer Protection Act 1986 underwent a
series of amendments in 1991, 1993 and 2002, These amendments widened the scope of the authorily given to
consumer courts. Duc 1o the spurt of digitalization. the 1986 Act posscssed certain challenges and needed
immediate attention. In this context, the Law Commission of India had recommended that a scparate law be
enacted and presented a draft Bill in relation to unfair contract terms, In 2018, a Bill to amend the 1986 Act was
introduced to enable consumers to file online complaints, However, the Bill lapsed n Rajya Sabha afier
dissolution of Lok Sabha. The Consumer Protection Bill, 2019 was introduced in Lok Sabha by the Minister of
Consumer Affairs, Food and Public Distribution, Mr. Ram Vilas Paswan on July §, 2019 and it was passed by
the Lok Sabha on July 30, 2019 and Rajya Sabha on August 6, 2019, The bill received assent from the
President on 9" August, and was notified in the Gazette of India on the same date. The Act came into effect by
20 July 2020, while certain other provisions of the Act came into effect from 24 July 2020

Changes made by the New Act of 2019

The new consumer protection Act brought significant changes keeping in view the modern e-commerce, unfair
trade commerce and mislcading advertisements. The Act provides for the establishment of an exceutive agency
to be known as the Central Consumer Protection Authority to protect, promote and enforce the consumer nghts.
It also envisages provisions for product liability action on account of harm caused to consumers due to defective
product’. Again, provision of Mediation as an alternative Dispute Resolution Mechanism has also been
provided”. Further, the Act provides for several provisions aimed at simplifying the consumer dispute
adjudicative process of the Consumer Disputes Redressal Commissions. An attempt s made in this paper 1o
analyscs the comparison between the Acts of 1986 and 2019.

Comparison Between Consumer Protection Act, 1986 and Consumer Protection Act, 2019
Points 1986 Act ' 2019 Act
Definition of Narrow definition of “Consumer™ defininion of “Consumer™ has been
‘Consumer’ has been given broadenced
Unfaur Trade Practices | Narrower in scope. Only 6 types of Broader in scope, added three new
S ___ practices wereeovered | practices
Product Luability There was no provision for product | Contamn provisions for Product lability
liability ‘
Unfair Contracts There was no provision for Unfair | Comain provisions for Product liability
Contracts
E-commerce and direct There was no provision for Contains specific provisions for
sclling . EeOmMmerce . Ecommerce and direct sclling
Medution There was no provision for ADRS Contain provisions for Mediation
mechanism
Pecuniary limits Lower pecuniary limits of District | Higher pecuniary limits of Distnct

"15% April, 1987, vide notification No. $.0. 390(E), dated 15% April, 1987 in respect of Chapters 1, [ and 1V,
sce Gozette of India, Extraordinary, Part 11, sec. 3(ii).

1% July, 1987, vide notification No. S.0. S68(E), dated 10th June, 1987 in respect of Chapter 11, sec Gazetie of
India, Extraordinary, Part [1, sec. 3(n)

* Scction 2 (10), "defect” means any fault, imperfection or shortcoming in the quality. quantity, potency, purity
or standard which is roquired to be maintained by or under any law for the time being in force or under any
contract, express or impleed or as 1 claimed by the trader 1n any manner whatsoever in relation 10 any goods or
product and the expression "defoctive™ shall be construed accordingly,

' Commencing from section 74 1o 81 of the Consumer Protection Act, 2019 provides provisions for settlement
of Disputes by way of Mediation
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Forum - up 10 20 Lakhs;
State Commission - 20 Lakhs to |
Crore, and National Commission -

above | Crore

Commission - up to | Crore;
State Commussion - | Crore 1o 10
Crores; and National Commission -
above 10 Crores

Consumer Protection
Councils

Sclection of members to
Consumer Commissions

Role of CPCs was to promote and
protect the nghts of consumers

Different Commitices were
prescribed for different
Commissions

Role of CPCs s to Act as advisory
bodics for the promotion and protection
of consumer rights
There is no provision for selection
Committees, Central Government has
the power to appoint the members

Regulator No regulator was in existence A regulator by the name of Central
Consumer Protection Authonity shall be
established
Penaltics A person failing 1o comply with the A person failing to comply with the

Online Transactions

Composition of
Commuissions

orders of Commission could face
imprisonment between one month
and three years or fine between Rs
2,000 10 Rs 10,000, or both
Online Transacuions and
Teleshopping were previoasly not
mentioned

District Commission: Headed by
current or former District Judge
and two members
State Commission: Headed by a
current or former High Court Judge
and at least two members,
National Commisxion: Headed by a
current o former Supreme Court
Judge and at least four members.

orders of Commission can face
imprisonment up to three years, or a
fine not less than Rs 25,000 extendable
10 Rs One Lakh, or both
All merchandisc and enterprises
bought/benefited through all methods
of exchanges for which thought was
_paid arc incorporated.
District Commisxsion: Headed by a
president and at least two members,

Stare Commission: Headed by a
president and at least four members,

National Commission; Headed by a
president and at least four members,

Limtation Penod for
filing Appeal

The limitation penod for filling an
Appeal to State Commussion s 30
days.

Rights of Consumer under the C.P. Act 2019
Under the 1986 Act, the rights of the consumers were only found as a passing reference under the objects of the
Coasumer Protection Councils. However, the New Act has defined six specific consumer's rights under Section
2(9). Those nghts arc as follows

The New Act has increased the
limuation period from 30 days 1o 45
days

1. Right to Safety: Right 1o be protected against the marketing of goods and services which are hazardous 10

life and property.

2. Right to be informed: Right to be informed of the quality, quantity, potency, purity, standard and price of

goods or services

Right to choose: Right to access a variety of goods and services at a competitive price

4. Right to be heard; Right to be represented in vanous forums formed to consider the consumer’s welfare,

5. Right to consumer education: the right 1o acquire the knowledge and skill 1o be an informed consumer

throughout life.

6. Right to gricvance redressal: right 10 seck redressal against unfair or restrictive trade practices

Central Consumer Protection Authority
The Act, provides for the establishment of "Central Consumer Protection Authornity’ (CCPA) to regulate matters
relating to violation of rights of consumers, unfair trade practices and false or misleading advertusements which
arc prejudicial 1o the intercsts of the public and consumers and (o promote and enforce the rights of consumers
s a class. In exercise of powers conferred by Section 10 of the Act, the Central Government issued notification
i the official gazette on 24 July 2020 for the establishment of CCPA a5 a body corporate having perpetual
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succession and a common scal. It has the power, subject to the provisions of the Act and the rules and
regulations made there under, 10 acquire, hold and dispose of property and it shall by the said name enter into
contract, soe and be sued. The Contral Authonity would consist of a Chief Commissioner and such number of
other Commissioners as may be prescribed, 1o be appointed by the Central Government'. The headquarters of
the Central Authoeity shall be at such place in the National Capital Region of Delhi and it shall have regional
and other offices in any other place in India as the Central Government may decide”. The Central Government
may, by notification, make rules 1o provide for the qualifications for appointment, method of recruitment,
procedure for appointment, term of office, salanes and allowances, resignation, removal and other terms and
conditions of the service of the Chef Commissioner and Commissioners of the Central .‘\uthom)" But, Central
Government is yet to notify the rules relating to these factors,

The Central Government shall regulate the procedure for transaction of s business and allocation of s
business amongst the Chief Commissioners or Commmssioners as may be specified in the regulations. The Chuef
Commissioner shall have the powers of gencral superintendence, direction and control in respect of all
administrative matters of the Central Authority, The Chicf Commissioner may delegate his powers to the
Commissioners or other officers in the headquarters or n regional offices. In excrcisc of the powers conforred
by sub-section (1) and clause (b) of subsection (2) of section 104 read with sub-section (1) of Section 14 of the
Consumer Protection Act, 2019 the Cemtral Authority with the previous approval of the Central Government
notifiod Central Consumer Protection Authority (Allocation and Transaction of Business) Regulations, 2020°

The Central Authority shall have an investigation wing of its own’. It will be headed by the Director General
The Central Government may appoint Director General or such number of Additional Director General,
Director, Joint Director, Deputy Director and Assistant Dircetor. The inquiries or investigations made by the
investigation wing shall be submitted to the Central Authority within such time and in such manner. Further,
The District Collector, on receipt of a complamnt or on a reference made to him by the Central Authority, inguire
nto or investigate complaimts regarding violation of rights of consumers within his junsdiction and to submit a
report 1o the Central Authority”

A complaint relating 1o violation of consumers rights or unfair trade practices or false or misleading
advertisements which are prejudicial to the interests of consumess as a class, may be forwarded either in writing
or in clectromic mode to any one of the authonties namely District Collector, Commissioner of Central
Authority or regional offices of the Central Authority’. The Central Authority may, on reccipt of any
information or complaint or directions from the Central Government or of its own motion, conduct a
preliminary enquiry as to whether there exists a prima facic case of violation of consumers” rights or any unfair
trade practice or any false mislcading advertisement, by any parson, which s prejudicial to the interests of
public and consumers it shall cousc investigation to be made by Director General or District Collector. If such
matter is to be dealt with by a Regulator established under any other law for the time being in foree, the Central
Authority may refer such matters 1o the concerned Regulator along with s report. For the purposes of
investigation, the Central Authority or the Director General or the District Collector may call upon the person
against whom the complaint is made and also direct him to produce any document or record in his posscession

For the purpose of investigation the investigating authonty is having power 1o enter at reasonable Lime into any
such premises and scarch for any document or record or article and seizure such document or record or article
It can make a note or an inventory of such record and if it require it may order any person 1o produce any

' The Consumer Protection Act, 2019, Section 10 (2)
" Ibid, Scction 10 (3)

' Supra note 6, Section 11

“The Consumer Protection Act, 2019, Section 1S

"F. No. 11/2020-CCPA_—In exercise of the powers conferred by sub-scction (1) and clause (b) of subsection
(2) of section 104 read with sub-section (1) of section 14 of the Consumer Protection Act, 2019 (35 of 2019),
the Central Consumer Protection Authonity, with the previous approval of the Central Government, makes the
The Central Consumer Protection Authority (Allocation and Transaction of Business) Regulations, 2020, on
13* August 2020,

* Ibid, Section 16
" Ibud, Section 17
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record, register or other document or article. If the Central Authonity is satisfied that there is sufficient evidence
to show violation of consumer rights or unfair trade practice, it may pass an order for

1)  Recalling of goods or withdrawal of services which are dangerous, hazardous or unsafe;
2)  Reimbursement of the prices of goods or services so recalled to purchasers of such goods or services: and
3) Discontinuation of practices which are unfair and prejudicial to consumers” intercest

But, such order should be made after giving the concermed person a reasomable opportumity of beng heard
Further, if the Central Authority is satisfied that any advertisement s false or misleading, it may by order, issue
directions to the concerned trade or manufacturer or endorser or advertiser or publisher to discontinue such
advertisement or to modify the same in such manner and within such time as may be specified in the order. The
Central Authority may impose penaltics in respect of  such false or misleading advertisements, by a
manufacturer or an endorser which may extend to ¥ 10 lakhs.  If the contravention s repeated the penalty may
be imposed up to 2 50 lakhs'

The Central Authority may, by order, prohibit the endorser of a false or misleading adverusement from making
endorscment of any product or service for a period which may extend to | year. For subsequent contravention
the prohibition may be extended 10 3 years. No endorser  shall be lable to penalty if he has exercised due
diligence to verify the veracity of the claims made in the advertisement regarding the product or services being
endorsed by him. If any person is found to publish. or 18 a party to the publication of a misleading
advertisement, the Central Authority may impose penalty on such person which may extend to ¥ 10 lakhs. No
person shall be hable for penalty if he proves that he had published or arranged for the publication of such
advertisement in ordinary course of his busmness. No such defence shall be available if he had previous
knowledge of the order passed by the Central Authority for withdrawal or modification of such advertisement
A person aggrieved by any order passed by the Central Authority under sections 20 and 21 may file an appeal 10
the National Commission within a period of thirty days from the date of receipt of such order,

Functions of Central Authority
As per Scction |8, The Central Authority shall:

() protect, promote and enforce the rights of consumers as a class, and prevent violation of consumers nghts
under the Act;

(b) prevent unfair trade practices and ensure that no person engages himself in unfair trade practices;

(c) ensure that no false or misleading advertisement is made of any goods or services which contravenes the
provisions of the Act or the rules or regulations made there under,

(d) Ensurc that no person takes part in the publication of any advertisement which is false or mislcading.

Powers of Central Consumer Protection Authority
The Central Authority enjoys sweeping and wide-ranging powers under the Act and can discharge functions
which are regulatory, mvestigative or adiudicatory in nature”. These include the power to

(a) inquire or cause an inquiry or investigation to be made into violations of consumer rights or unfair trade
practices. cither suo motu or on a complaint reccived or on the directions from the Central Government,

(b) file complaints before the District Commission, the State Commission or the National Commuission, as the
case may be, under the Act;

(¢) mervene in any proceedings before the District Commussion or the State Commussion or the Natonal
Commission, as the case may be, in respect of any allegation of violation of consumer nights or unfair trade
practices,

(d) review the maters relating to, and the factors mhibiting enjoyment of, consumer rights, including
safeguards provided for the protection of consumers under any other law for the time being in force and
recommend appropriate remodial measures for their effective implementation;

""The Consumer Protection Act, 2019, Section 89
* Ibid, Section 18(2)
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(¢) recommend adoption of international covenants and best international practices on consumer rights to
ensure cffective enforcement of consumer rights;

() undertake and promote research in the field of consumer nights;
() spread and promote awareness on consumer rights,

(h) encourage non-Governmental organisations and other institutions working in the field of consumer rights
1o co-operate and work with consumer protection agencies;

(1) mandate the use of unique and umiversal goods dentifiers in such goods, as may be necessary, 1o prevent
unfair trade practices and (o protect consumers” interest;

() mssuc safcty notices 1o alert consumers against dangerous or hazardous or unsafe goods or services,

(k) advisc the Mimstrnies and Departments of the Central and State Governments on consumer  welfare
measures,

(1) ssuc necessary guidelings to prevent unfair trade practices and protect consumers” interest.

Central Authority has been conforred power under section 35(1 (d) to file a complamt in refation to any goods
sold or delivered or agreed to be sold or delivered or any service provided or agreed to be provided may be filed
with a District Comnussson. The directions of the authority are mandatory if any person fails o comply those
directions shall be punished by the competent court with imprisonment for a term which may extend to 6
months or with finc which may extend to 20 Takh rupees or with both. Section 104 empowers the Central
Authority to make regulations consistent with this Act, for the purpose of giving effect to the provisions of this
Act, with the previous spproval of the Central Government

CONCLUSION

The new phase in Consumer Rights has begun in India with the passing of Consumer Prolection Act, 2019 and
repealing the Consumer Protection Act. 1986 making the Consumer more powerful than before. As is evident,
CPA 2019 has made several changes to the erstwhile CPA 1986, CPA 2019 has widened the reach of consumer
protection regime in India, The changes made vide CPA 2019 seem to farther cmpower consumers by
leveraging responsibilitics nol only on their counterparts, 1.¢., the sellers, manufacturers, service providers, but
also the endorsers of such products. The establishment of Central Consumer Protection Authority as a
regulatory body to “promote, protect, enforce consumer rights as a class and empowering it to conduct
investigations into violations of consumer rights and institute complaints / prosccution, order recall of unsafe
goods and services, order discontinuance of unfair trade practices and musleading advertisements, impose
penalties on manufacturers/endorsers/publishers of misleading adventisements keeps the rights of the consumer
up 1o date with the contemporary changes in the market
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IMPACT OF PANDEMIC ON SUPPLY OF ESSENTIAL COMMODITIES

Gurvinder Kaur
Assistant Professor, BMS College of Law, Bangalore

ABSTRACT

The objfect of this paper is to study what happened during the time of COVID-19 and how the population of the
country struggled for all its basic needs and also for essential commodities. The challenges faced by the
mugrant workers and daly wage labourers are also looked by this paper. This paper also shows that how each
sector faced crixis starting from losyes it suffered and also the supply shocks it faced. Thix paper also focuses on
how our defence sector suffered because of the pandemic, The policies made by the govermment which acted as
the cushion for surviving of muny sectors, The mujor challenge way faced by the health sector because inspite of
s0 many deathy of the health care workers it stll worked to serve the people of the nation,

Keywords: essential commaodities, people, sectors, COVID- 19, government

On January 17, 2020, the Ministry of Health and Family Welfare acknowledged the emergence of a new corona
virus (COVID-19) that was spreading across China.' On March 11, 2020, the World Health Organisation
declared the COVID-19 discase 1o be a global pandemic. As of November 12, 2020, there are 8,683 916
confirmed cases of COVID-19 in India. * Of these, 128,121 paticnts have died,

The pandemic bave affected the entire food system. Border closures, trade restrictions and confinement
measures have prevented farmers from accessing markets, including for buying inputs and sclling their produce,
and agncultural workers from harvesting crops, thus disrupting domestic and international food supply chains
and reducing access 10 healthy, safc and diverse dicts. As breadwinners lose jobs, fall 1ll and die, the food
security and nutntion of millions of women and men are under threat, with those in low-income countries,
particularly the most marginalized populations. which include smallscale farmers and indigenous peoples,
being hardest hit

Millrons of agricultural workers ~ waged and scif-employed - while feeding the world faced high levels of
working poverty, malnutrition and poor health, and suffer from a lack of safety and labour protection as well as
other types of abusc. Migrant agricultural workers are particularly vulnerable, because they face risks in their
transport, working and living conditions and struggle 10 access support measures put in place by governments.
In the COVID-19 food sccurity, public health, and emplovment and labour issucs, in particular workers™ health
and safcty s major challenge,

INSIGHT ON ESSENTIAL COMMODITIES ACT OF 1955

Essential commodities are those commodities which centre notifies as essential commodities for the purpose of
Essentinl commodities Act of 1955, This act is applicable to whole of India including Jammu and Kashmir' as
it comes  under the basic amenity which every individual must be entitled 1o, The Act empowers the central
government to control the production, supply, distribution, trade, and commerce m certain commodatics. The
Act empowers the central government to designate certain commoditics such as food items, fertihizers, and
petroleum products as essential commodities.  The central government may regulate or prohibit the production,
supply, distribution, trade, and commerce of such essential commaodities. This pandemic which moved the
whole world also forced our country (o bring in certain changes in this Act so that it can beat the heat of the
pandemic and (hat i the rcason why there was an ordinance promulgated on June 5, 2020, The Ordinance
provides that the central government may regulate the supply of cortain food items including coreals, pulses,
polato, onions, edible otlseeds, and otls, only under extraordimary circumstances, These include: (1) war, (1)
famine, (i) extraordinary price rise and (iv) natural calamity of grave nature. So this 1s one of the big impact of
the pandemic on the Essential commoditics. This ordinance also led 1o a stop on hoarding which was creating an

Novel coronavirus outbreak i China, Mwmustry of Health and Famuly Welfare, January 17,
2020, hups:/'www mohfw. gov.in/pdf TraveladvisorviotravelersvisitingChina | 7012020, pdf.

* Ministry of Health and Family Welfare website https:/www.mohfw. gov. in/index_html.

' Extended to Goa, Daman and Diu and kashmur with modification by Regulation 12 of 1962, section 3 and
Schedulbe, 10 Dadra and Nagar Havel by Regulation 6 of 1963, section 3 and Schedule | and 1o Lakshadweep
and Amindivi 1slands by Regulation 8 of 1965, section 3 and Schedule, to the State of Sikkun vide S.0. 28(E),
dated 7th Janvary, 1976 (w.e.f. 7-1-1976)
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artificial hoarding. The provisions of the Ordinance regardmg the regulation of food items and the imposition of
stock limits will not apply 1o any government order relating to the Public Distribution System or the Targeted
Public Distribution System. Under these systems, food grains are distributed by the government to the eligible
persons at subsidised prices. The Ordinance provides that any stock limit will not apply to a processor or value
chain participant of agricultural produce if stock held by such person is less than the: (i) overall ceiling of
installed capacity of processing, or (1) demand for export in case of an exporter. A value chamn participant
means a person engaged in production, or i value addition at any stage of processing, packaging, storage,
transpart, and distnbution of agricultural produce. So we can see that there were lot of changes which were
brought to this Act i order 10 meet the supply chan deficit

THE IMPACT OF SUPPLY ON DIFFERENT SECTORS OF ECONOMY

The shortage of food supply have hit every individual in all the sectors starting from the small vendors till big
busiessman, This pandemic affected workers of unorganised sector mostly who are daily wager or those
working in Micro, Small and Medium Enterprises (MSMEs) and lefi them jobless, and rapidly increased the
uncmployment mte, left no altermate income source.” Agriculture is considered the backbone of the Indian
economy, As Inter-state transportation services have shut down, farmers are umable 1o sell their crops in the
market. They are immcurring huge losses and forced to throw out their crops. They don't have any other source of
imcome. The poultry sector which is the fastest-growing subsector of the Indian ecconomy has also incurred
huge losses due 1o social media where misinformation has been spread by correlating the infection of COVID-
19 with the consumption of meat and poultry products. The nationwide lockdown will tremendously affect the
operations of the E-commerce industry® cspecially at a time when there is a huge demand for home delivery of
goods. This pandemic forced the Government to boost edtech sector. COVID-19 has changed the way of
lcarning i the long term. Higher education has also got affected as umiversitics and colleges are shut down,
most higher oducation institutions arc not equipped with digital technology. There will be a delay in the
admussion process, as most of the entrance exams are scheduled around Apnl and May. Despite online
education, platforms helped students in leaming but if this could continuc then there can be seen drasuc
uncmployment in the education sector, The revenue of the tourism sector”’ got down duc to a strict ban on both
domestic and international Mlights. Even many tourists got themselves cancelled. Meetings, conferences and
major intermnational events got cancelled like mobile world congress, Olympic, Wimbledon, Cannes
international film festival and Face book F8 which lead to huge losses. The labour sector under
the MGNREGA, 2005 are worst impacted as they are not provided jobs due 10 lockdown, most of the labour
scctors are associatod with the construction compamies and datly wage camers. Travel restrictions and
quarantines affecting hundreds of millions of people have left Indan factories short of labour and parts, just-in-
ume supply chains and triggering sales warnings across technology, automotive, consumer  goods,
pharmaceutical and other industries. Lack of medical investment and healthcare infrastructure are the biggest
challenge for an effective response in India in a battle against the novel pandemic. Amid the nsing cases lack of
healthcare facilitics like shortage of beds, lack of protection equipment. According to a survey conducted by
Local Circles, which included responses from over 17,000 individuals located in over 211 districts of the
country, only 4 percent patients who needed an ICU bed were able to find one by going through the routine
process while 78 percent are forced 10 use connections, clout to secure an ICU bed

IMPACT OF COVID- 19 ON SUPPLY OF ESSENTIAL DEFENCE ITEMS

The COVID-19 impacted the supply chams and production’manufacturing facilities of defence companies. As
they have to depend on different components on different sources located in affected countries. This led 10 a
decrcase in demand for defence equipment. The current scenano 15 not even good for business development as
we know that many high-value procurement programmes were finalised during defence shows which are now
cancelled. Military exercises, which expose foreign equipment and their capabilitics to the prospective buyer
also affected business development as many countries hike the USA, UK have cancelled travel plans,
deployments and exercise for troops. Even the assembled equipment which are ready for dispatch are also held
up due to the lockdown of airspace. Due 1o non-dispaichment on time thewr sales value wili substantially reduce

'https://www statista, comy/statistics/S 74 | 5 /global-automotive-industry-revenue’
hitps://'www. makeimmdi comvsector/automobiles

? Department for Promotion of Industry and Internal Trade, Ministry of Commerce & Industry, Gol, Fact Sheet
on FDI

' Source: hitps,/economictimes. indiastimes.com/news’coonomy/ indicators/indias-lourism-sector-may-Jose-rs-S-
lakh-cr-4+ 5-cr+jobs-could-be-cut-duc-to-covid- | Warticleshow/ 74968 78 | cms?from=mdr
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which in turn wall affect the balance sheet of the manufacturing companies. COVID-19 has taught a lesson Lo
defence industry that they need 1o explore the different aspects of risk planming, They need to shift themselves
toward technological platforms or start using an unmanned system

IMPACT OF COVID-19 ON THE INDIAN ECONOMY

India is a developing cconomy, it is stated as an cconomy is passing through demand depression and high
unemployment and it has also slowed down the supply-side, accelerating the slowdown further and jeopardising
the economic wellbeing of mallions.

The quarterly GDP growth has consistently fallen since Q4 of FY I8, There is a deviation in Q4 of FY 19
because the National Statistical Office (NSO) revised its data on February 28, 2020, drastically cutting down
growth rates in the first three-quarters of FY 19 (from 8% to 7.1% for Quater!; from 7% 10 6.2% m Quarter 2
and 6,6% to 5.6% m Quarter 3, Orders on Swiggy and Zomato have dropped &) per cent amud the pandemic

Maharashira, Uttar Pradesh, Bihar, Tamil Nadu, and Madhya Pradesh have the highest number of registered
MSMEs, a study by the AIMO estimated that about a quarter of over 75 million is facing closure if the closure
goes beyond four weeks and if the lockdown still extends the situation would worsen affecting the ecmployment
of 114 million people affecting the GDP. Consumer goods, garments, Jogistics are facing a sharp drop in the
business and the MSMEs engaged in the service sector are sull operating, however, 15 hikely to isolate due 1o
plunging liquidity constrains and purchasing capacity. GDP Contracted! mn the first quarier of the fiscal year
2021 India’s Gross Domestic Product collapsed by 23.9 percent amid the coroma virus lockdown. The pandemic
has led 1o an unprecedented shutdown of business, industries and services. From manufacturing to real estate,
hospitality to mining, has been impacted as the cconomy records its sharpest drop in 41 years. The pandemic
has wreaked havoe on the job landscape in India. According 1o the Centre for Monttoring Indsan Economy
(CMIE) about 21 mullion salaries employees lost their jobs during April-August. There were 86 million salaned
jobs in India during 2019-20, In August 2020, the count was down 1o 65 million afier 3.3 million jobs were
gone m the particular month, mostly among the industrial workers and white collar workers, as per the CMIE

According 10 an analvsis by Scroll, during the first two months of the lockdown, India’s vulnerable section lost
ncomes amounting 1o as much as Rs 4 lakh crores or nearly 2 percent of the country's annual GDP. Indian
travel and tourism industry is one of the worst-impacted sectors by the corona virus pandemic, According to the
Confederation of Indian Industry (CIT) and hospitality consulting firm Hotelivate Tour operators, inchading
both online and offline as well as inbound and outbound lost $4.77 bilhon. The entire value chain linked to
Travel & Tourism' ts likely to lose around 3 lakh crores or US $65.57 billion, with the organized sector alone
likely to lose US S25 bilion. Currently hotels are seeing an X0 percent- 85 percent ¢rosion in revenue streams

The hospitality industry, including branded and unbranded hotels, will incur a revenue loss of $19.31 billion, as
per the Cll-Hotelivate rescarch. The metro incurred huge revenue loss. On September 17, Union Housing and
Urban Affars Mimister Hardeep Singh Puri told Lok Sabha that the Delhi, Bangalore, Lucknow, Chennai and
Kochi Metro Rail Corporation reported a combined Joss of almost Rs 2,000 crores while the services were
suspended during the lockdown. Amid the corona virus crisis Railways had suspended all passenger services
from March till May 3. During a web conference on July 28, Railway Board chairman VK Yadav said that the
Indian Railways expects to mcur revenue loss of up to Rs 35,000 from passenger train segment during the FY21
due to a fallout of tram travel following the restriction 1o prevent the spread of COVID-19. Livelihoods of
strect vendors which depend on being i public places have been hit hard by the unprecedented lockdown. With
the absence of people during the lockdown, the city's vendors lost their source of income. Many were unable to
feed their familics, which led to starvation and deprivation. Even afler the lockdown restrictions were lifted,
many street vendars reported a drastic decrcase in income as compared to the times before the pandemic
outbreak.

MEASURES TAKEN BY INDIAN GOVERNMENT TO EASE THE SITUATION.

Movement restrictions

21-day lockdown in the country

The Ministry of Home Affairs announced a 21-day lockdown to contain the spread of COVID-19 from March
25, 2020 10 April 14, 20207 During the lockdown, all establishments, other than those providing essential
goods and services, and those involved in agricultural operations, have been closed  Essential goods include

https./'www busincsstoday. iy current/ coonomy-politics/ modi- govi-3-trillion-gdp-larget-by-2025-simply-out -
of-questionsays-former-rbi-governor-c-rangarajan story/ 390X 1 8 himl

* hips./mha_gov. in/sites/default/files/ndma200eder?i 20copy. pdf.
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ems such as food, medicing, and clectricity.  Essential services include banking services, telecommunications,
and pharmaceuticals. Transportation of all goods (cssential or non-essential) will remain functional. ' *’

All state’UT governments have been directed to: (i) arrange for shelter and food for the needy, including
migrant workers, () quarantine mugrant workers for at least 14 days, (111) direct employers 10 pay wages during
the lockdown, and (iv) cnsure landlords do not demand rent from workers and students for one month.

Financial aid

Pradhan Mantri Garib Kalyan Yojana to provide relief against COVID-19
On March 26, the Finance Minister announced a relicf package of 1.7 lakh crore rupecs under the Pradhan
Mantri Garib Kalyan Yojana for the poor.” Key features of the package are:'*"

e  Insurance cover of Rs 50 lakh will be provided to health workers (such as doctors, nurses, paramedics and
ASHA workers) who are treating patients of COVID-19.12]

o  Five kilograms of wheat or rice and one kilogram of preferred pulses will be provided for free every month
to poor famihies for the next three months

e Women account holders under the Pradhan Mantri Jan Dhan Yojana will get Rs 500 per month between
April and June, and poor families will be given three free gas cylinders over the next three months.

Extension and relaxation in payment of taxes

The Taxation and Other Laws (Relaxation of Certain Provisions) Ordinance, 2020 was promulgated on March
31, 2020." The Ordinance provides cerain relaxations, such as extension of time limits and waivers of
penalties, in relation to specified laws. These nclude the Income Tax Act, 1961 (IT Act), some Finance Acts,
and the Prohibition of Benami Property Transactions Act, 1988, Key provisions under the Ordmance include

o  Extension of time limits: The Ordinance extends the time himats (for the period between March 20, 2020
to June 29, 2020) for compliance of certain actions such as: (i) issuing notifications, completing
proceedings, and passing orders by authoritics and tribunals, (it) filing of appcals, replics, and applications,
and furnishing documents, and (i) making any investment or payment for claiming deductions or
nllowances under the IT Act.

o Interest and penalty: Payment of any tax, made before June 20, 2020 (or any further date specified by the
government), will not be lable for prosecution or penalty. Also, the rate of interest payable for the delay in
payment will not exceed 0.75% per month.

«  Donations to PM CARES Fund: Donations made by a person (o the PM CARES Fund will be cligible
for 1007 tax deduction.

e  GST compliances: The central government may notify extension to time limuts for varous compliances
under the Central Goods and Services Tax Act, 2017

Measures by RBI to address the financial stress caused by COVID-19
The Reserve Bank of India (RBI) also announced several measures (o address the stress in the economy caused
by COVID-19." Key measures are detailed below:

'https://mha. gov. in/sites/defaul files MH A order?a20copy. pdf
* https2//mha.gov.in/sites/default/files/Guidelines pdf
" hups/mha_gov. invsites/default files'PR_ConsolidatedGuidelinesofMHA_ 28032020 pdf,

*https.//mha. gov. in/sites/default files MHA%6200rder% 20restricting®:20movement %2006 20migrants’6 20and
Ya20strict" o2 0enforement 20062 0lockdown*620measures%420-"62029.03 2020 pdf.

’ “Finance Minister announces Rs 1.70 Lakh Crore relief package under Pradhan Mantri Garib Kalyan Yojana
for the poor to help them fight the battle aganst Corona Virus”, Press Information Burcau, Mimistry of Finance,
March 26, 2020

* hitps://dea.pov in/sites default/files/India%20economic?s20policy s 20response®a20on%e20%:20COVID%2019
Y20Fiscal®20and®e20Monctary®620as%200n%2027032020 pdf

"https //rbidocs. rbi.org in‘rdocs/ PressR clease/ PDFs/PR2129F SE23A44 TEOF4A009554297 16C S3FSA2 PDF
https://www.rbi.org im/Scripts/BS _PressReleaseDisplay aspx?prid=49582
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e Cutting Policy Rates: The repo rate (the rate at which RBI lends money to banks) was reduced from
5,15% to 4.4%, The reverse repo rate (the rate at which RBI borrows money from banks) was reduced
from 4.9% to 4.0%,

¢ Liquidity management: Mcasures are being taken to expand hguidity in the market 1o ensure that
financial markets and inststutions can function normally, These measures include the reduction of the Cash
Reserve Ratio (CRR) for all banks from 4% to 3% tll March 26, 2021, CRR is the amount of liquid cash
that banks have 1o maintain with the RBI, as a percentage of their total deposits. These steps are expected
1o inject total liquidity of Rs 3.74 lakh crore

*  Relicf to borrowers in repayment of loans: All banks and financial mstitutiens (including NBFCs) are
permutted to grant a moratorium of three months on payment of all term loan instalments (including
agncultural, retail and crop loans) and interest on working capital loans (such as overdraft facilities), which
are duc between March 1, 2020 and May 31, 2020

Short term credit to states

The Reserve Bank of India (RBI) has constituted an Advisory Committee to review the Ways and Mcans
Advances (WMA) limits for states and UTs. WMA Limuis refer 10 temporary loans given by the RBI 1o state
governments. Until the Committoe submits its final recommendations, the WMA limit has been increased by
3076 from the existing limit, for all states and UTs. The revised limits wall be in force between April 1 and
Scptember 30, 2020,

PM CARES Fund

The central government has set up a national fund (o deal with emergencies like the COVID-19 pandemic. The
public charitable trust known as the Prime Minister's Citizen Assistance and Relief in Emergency Situations
Fund (PM CARES Fund) will provide relicf to those affected by COVID-19. The trust is chaired by the Prime
Minister and includes members such as the Defence Mimster, Home Mimister, and Finance Mimister ™

Donations made by a person 1o the PM CARES Fund are 100% tax deductible.’ Non-residents can also
contribute 10 the Fund through foreign inward remittances.*

Health measures

COVID-19 testing

Currently, government facilities are offering free of cost diagnosis 1o all individuals with COVID-19
symptoms.” Further, the government has approved certain private Iaboratorics to test individuals for COVID-
19. The cost of scrocning in private labs may not exceed Rs 4.500.[21] As of April 7, there arc 136
government testing centres for analysing samples of COVID-19 and 3 additional collection centres.”  Further,
there were $9 private labs offering testing i 12 states. These states are Delln, Maharashtra, Kerala, West
Bengal, Uttar Pradesh, Telangana, Tamil Nadu, Odisha, Karmataka, Haryana, Uttarakhand and Gujarat.”

The Ministry of Health and Family Welfare has also laid down guidelines for those who may be tested at these
laboratories.  These include: (1) sympiomatic contacts of those who have tested positive for COVID-19, and (11)
symplomatic persons with a travel history 10 COVID-19 affected countries, (i) symptomatic healthcare
workers, and (iv) persons with severe respiratory discases.”’

htips./www, rbrorg in'Scripts/NotificanonUser aspx7id= | 835,
! https-//rbidocs.rbi org in/rdocs/ PressRelcase PDFs/PR2 1 6 7TBA40PACI TF AS46049TBAOCIB2SIESDDY PDF
" hitps://pib.gov. in'PressReleseDetailm aspx TPRID=1 60885 |
" hitp://www. egazette, mic. i’ WriteR cad Data/ 2020/218979 pdf.
‘hups:/ /rindocs rhi org, in'rdocs/ Notification PDFs NOT2087A69F5 1 58C 1 74383 A46C6YBTSBDY9ADBD . PDF
" hitps/www.mohfw. gov in‘pdf LabTestingAdvisory. pdf.
hutps.//www, mohfw, gov in/pdi’NotificationofICMguidelinesforCOVID | Dtestinginprivatelaboeatoriesilndia. pdf
“hups://ieme, mie invsites/defavlt/ files/'upload_documents/Govi_Labs_functional_for COVIDI9_testing_ (150420
20,pdf.
" hitps:/icmr nic,in/sites/default/ files/upload_documents/Private_Labs 06042020, pdf.
79

156




International Journal of Advance and Innovative Research ISSN 2394 - 7780
Volume 7. Issue 4 (1) October - December 2020

B.M.S. COLLEGE OF LAW
(Estd.: 1963)

Affiliated to Karnataka State Law University and Approved by Bar Council of India
Bull Temple Road, Basavanagudi, Bengaluru - 560 019.

Phone : 0B0-26679336, 26602430

E-mail : bmscl@yahoo.in  Wabsite | www.bmscl.ac.in

Containment plan for large outbreaks
The Ministry of Health and Famuly Welfare has created a plan to contain the spread of the COVID-19 discase
Some of the measures suggested in the plan include:'

Restrictions on export of medicines and medical equipment

The central government placed restrictions on the export of certain medical equipment and medication 50 4s to
ensurc its availability in India. For example, the export of ventilators. surgical masks, diagnostic kits, and
madications such as paracetamol and hydroxychloroquine is restricted.”

Travel restrictions

Domestic and international travel banned; issue of visas suspended

Civil Aviation: All passenger domestic air travel within the country is banned from March 24 ull April 14,
2020 All international commercial passenger travel has been banned till April 14, 2020 (cargo and certain
other flights arc exempted).’ All existing visas issucd to nationals of any country except those issued to
diplomats, officials, UN/international organisations, employment and project visas are suspended from March
13 4l April 15, 2020

Railways: Indian Railways suspended all passenger trans nll April 14, 2020.° Transportation of cssential
commoditics will continue.” Railways has also made parcel vans available for quick transportation for e-
commerce companies and other customers including state governments o transport certam goods.  These
include medical supplics, medical equipment, food, cte, in small parcel sizes.”

Geographic quarantine.  This strategy requires the restiiction of movement of people (o and from o
defined geographic arca where there is a large outbreak.

Cluster Containment: This strategy will contain the disease within a defined geographic arca by carly
detection of cases. Cluster containment will include geographic quarantine, social distancing, testing all
suspected cases, and awarencss amongst the public

" hups://www. mohfw. gov. in/pdf3ContainmentPlanfor LargeOutbreaksofCOVID19F inal pdf

* http//egazette. nic, i/ WriteR eadData/2020/2 | 8857, pdf.

http://egazette nic in/WriteR eadData/ 20200216351 pdf.

hitps /prsindia org/files/covid | 9/notifications/ 1492 IND_Export_Restriction_Hydroxychloroquine Apr_ 4 pdf
https://prsindia_org/files/covid | 9/notifications/ 1491 IND Export Restriction Diagnostic Kits Apr 4.pdf

"https://www.civilaviation. gov. in'sites/default/files/Revised-%20COVID- 19%:20-
#200rder*«20under®20S ection® 208 B, pdf.

hitps://dgca gov.anvdigigov-portal/Uploadlag=iframec AttachView&attachld=1306 1 8666
* hups://dgea gov. ivdigigov-portal/Upload?flag=iframeAttachView&attachld=1306 1 8625
" hutps://dgea_gov.ivdigigov-portal/Upload?flag=iframeAttach View&attachld= 130617742,

" “Ministry of Railways extends Cancellation of Passenger Train Services till 2400 hrs of 14th April, 2020,
Press Information Bureau, Mimistry of Raillways, March 25, 2020

" “Transportation of cssential commodities 1o various parts of the country by Indian Railways continues at full
speed”, Press Information Bureau, Munstry of Ralways, March 30, 2020

" “Indian Railways to run Special Parcel Trains for carriage of essential items in small parcel sizes during the
complete lockdown in fight against COVID-19", Press Information Bureau, Ministry of Railways, March 29,
2020,
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WHAT THE FUTURE HOLDS FOR THE INDIAN CONSUMERS POST THE
CORONAPOCALYPSE?

Rachana RL
Assistant Professor. BMS College of Law, Bangalore

When we welcomed the New Year 2020, full of things that had never been and be hopeful for what the future
holds, Itle did we know that we would all have to blend into a new way of life under quarantine, The outbreak
of the Novel Coronavirus muddled people’s life like never before and brought it 1o a grinding halt. The new
normal being, schools and colleges shul, employees working remotely, people staying indoors masked,
businesses padlocked, transport sector combating challenges daily, restricted mobilization and over 25 million
jobs at risk, especially those in the informal sectors, has impelled the people to unforeseen financial crunch. The
International Labor Organzation (ILO) describes it as “the worst global crisis since World War 117, All this
while countries continue to grapple with the pandemic and contain us spread

In the wake of safeguarding public health, various businesses including food industry, hospitality, retail
industry, banks, transport, recreation and entertainment have been disrupted, leaving both businesses and
consumers in a state of uncertainty. This had a grave impact on the availability of essential commoditics, The
survey conducted by Deccan herald in association with the Department of Consumer affairs, Government of
India 1o check the availability/non-availability of cssential goods showed about 35% consumers were unable to
find cssentials via local retailers and the percentage increased to S0% in case of ‘c-commerce’ apps’. Varying
lockdown extensions by different States in the country added to the misery of shortage of cssential
commoditics. This article would mainly assess the impact of COVID-19 outbreak on supply of essential
commoditics, consumer behavior in times of the virus outbreak that affected their purchasing power and the
entry of e~commerce with digital economy while centralizing consumer safety and protection

The falling incomes duc to layoffs, closures and furloughs coupled with low opltimism of the cconomy have
persuaded the Indian consumers and consumers around the world 1o spend more on essential commodities like
grocerics, sanitizers and houschold supplics rather than on cgo goods. The first lockdown in India wrapped
anxiety and fear among people, leading 1o herding and hoarding of grocerics, staples and hygiene products. The
pandemic inggered some unusual change in the purchasing behavior, Consumer frenzy broke out leaving empty
shelves at supermarkets 1n an attempt 1o stockpile indispensible goods which deprived the others of the same
The panic shopping videos that went viral also exposed the callous attitude of various people. However,
Consumers have made lasting changes 1o what they cat, how they live, work and shop. About 85 % of the
Indians have shified to a healthy dict, purchasing personal hygicne products and are focusing on limiting food
waste’, People having to work from home with no domestic help and most restaurants cither shut or with no
food delivery, the lockdown had tumed many into masterchefs in quarantine. Brands have become incompetent
in retaining the trust of consumers as they have become more conscious in terms of cost, quality and safety.
Companies would now have to tailor and refresh their brand promises. On the other hand, Small retailess or
kiranas and local sources have seen a sharp increase in sales as more and more consumers are buying from
them

India is regarded as the world’s largest food basket. Ironically, India ranks 102 among 117 countries in the
Global Hunger Index as a large chunk of its population is food-deprived, hungry, and malnourished’. The
course of the COVID-19 has disrupted both global and local food system. The hasty nationwide lockdown
further shook the fragile and fragmented food system and supply chain leading to severe labor shortage, lack of
cooling and storage facility, stalling of import and export of food. increase mn food prices, closure of roads, air
cargo and port operations hampering the movement of food across the country and facilitating food nsccurity
that amplified the vulnerabilities of the farmers and consumers, especially India’s poor and bungry

! Athrady Ajith, ‘Coronavirus lockdown: Consumers still facing essential commodities shorrage’, DHNS, Apr
12, 2020

TP, “Covid-19 likely 1o alter consumer behaviour permanently; Survey’, ET, Aug. 11, 2020

Tmmjn&: Andrea and Tortajada Cecilia, "‘How COVID-19 worsens hunger in India, the world's largest food
hasker’, The Conversation (Nov. 13, 2020, 9:41 AM), hitps.//theconversation.com’how-covid-19-worsens-
hunger-in-india-the-worlds-largest-food-basket- 142300,
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The pandemic has also thrown light on the brutal reality of income inequality in the nation that directly affects
the purchasing power. While half of the population was hoarding cssential commodities, the other half, mostly
in informal sectors that account 1o 90% of labor force was hoarded by poverty and hunger and was hat by
another layer of precarity without the prospect of a steady income, let alone save for unforescen contingencics
Access 1o food, shelter, water, healthcare, sanitization, transportation was entirely compromised during the
lockdown that increased the plight of the tired, weary migrant workers walking back to their native homes with
their children and family. Some walked on the strects, some on highways and the others on milway tracks that
resulted in A train running over 16 workers in Maharashir, while the Government watched, Well, they say,
while there 15 life, there 15 hope The apocalypse also saw civil society mobilization of various mdividuals,
organizations and relief camps that came out 1o alleviate the situation by providing basic meals and necessities
to thousands. “Atmanirbhar Bharat™ may have become the mantra for everyone today but how will a country be
self-reliant or self-sufficient unless these structural problems iare not addressed?

Another primary victim of the virus has been the transportation sector. From awrlines to rickshaw pullers, all
have been economically affected. The demand for passenger transport has fallen sharply. Apart from dear once
being stranded in far of places, the movement of people and goods also benefit consumers, governments and
industries. Indian Railways is one of the highest contributors 1o the GDP as well as employment in Indin.
Airports and railways arc imperative for cconomic development of a country. In the initial days of lockdown,
consumers had trouble getting refunds for the tickets booked. But recently, the apex court approved the
recommendation of the Director-General of Civil Aviation regarding full refund of passenger flight tickets that
were cancelled due to the lockdown'. Similarly, refund rules have been relaxed by Indian Railways.
Furthermore, public transports like buses, autos, metros and other private transport businesses have been deeply
hit since mass mobilization had come 1o a halt. Oil exporting countries experienced a double blow as the global
oil prices dropped. On the bright side, it may have created opportunity for transition towards a low-carbon,
more resilient and diversified cconomic future that would also positively impact the consumers. Surprisingly,
oil prices n India have skyrocketed duce 10 the excise duty as the tax revenues took a beating. Basically, the
Government captured the oil price drop without passing the benefits 1o its consumers. Anywhoozie, with the
lockdown baing hfted, movement of passengers has resumed and there is a need for proper ramping up of the
transport systemt. Amrports, railways, metros and other transport sectors have been taking the necessary
precautions to safeguard the health of thewr passengers.

Nevertheless, Banks that come under ¢ssential services remained open, albeit wath some restnctions o ensure
safety. In an attempt to tackle the COVID induced distress, Banks tried to reach out to ther customers (o know
if they want to opt for EMI moratorium announced by the Reserve Bank of India. It should not be assumed as a
waiver of loan, but as a grace period that gave only a momentary relief o consumers, Momentary because, the
interest for the unpasd amount for two instaliments wall be added to the outstanding loan increasing the EMI and
extending the loan tenure and non-payment of credit loans will bloat up once credit card bill. It was advisable
for consumers to go for this deferment plan only in case of a dire need, Banks also carried out only essential
services like withdrawals, cash deposits, cheque clearances ete. Consumers were largely encouraged 10 use
clectronic or digital banking system like UPIL, NEFT, IMPS from home and avoid bank visits”. Only sclective
branches were open, bank timings were revised, staff was cut down and along with limited number of
customers, masks and sanitizers were made mandatory,

The standardized lockdown rules across the nation, social distancing, growing hesitation of the consumers 10 go
out to shop and sccelerated digital payments over traditional cash have tilted the country towards e-commerce,
Consumers had to chop and change from supermarkets, shops and malls 1o online portals 10 purchase products,
ranging from branded goods 1o basic commoditics. Food, pharma products, electronic appliances and grocerics
have scen a meteoric nise online. It 15 hard to fathom, how much change the virus has ignited. Hitherto,
mullenmals and Gen Z have led the digital revolution but COVID-19 has contrived F1TUs (First time users) as
well as old shoppers to embrace e-commerce and digital cconomy at o much faster rate and would persist to do
so even after the pandemic. This has put the retailers at a pivotal cressroad and can severely limit their customer
pool if they fail 10 offer a varicty of digital payment methods and incorporate a more sophisticated technology.
Pcople bemng stuck in their homes could kead 1o “revenge buying™ and will cause people to throng shops post the
pandermc

' Prakash Satyn, ‘SC accepts INGCA soheme for refund for air tickets booked during lockdown’, TNS, Oct. 01,
2020

* Dethe Amol, ‘How are your Banks working during the Coronavirns outhreak?”, ETBFSI, Mar. 23, 2020,
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E-commeree has been dominated by top S cities in India, with Karnataka, Maharashtra and Delhi making up to
65%, of the consumer demands. According to Unicommerce report, India has seen massive online sales events
since Junc - from Flipkart's Independence Day sale to Myntra’s End of Scasons sale and Amazon Great Indian
Festival sale, that has helped boost online orders. Flipkart alone reported 45% growth in monthly active
customers and has ostensibly surpassed 1.5 billion visits per month'. However, E-commerce marketplaces have
faced a few challenges like catering to the demand with less workforee, easuring fast and safe delivery,
shipment to fulfillment centers and controlling product returns. The digital transformation of kiranas and
retailers selling essential goods online and the inflow of online shopping that delivers everything 1o the
doorstep, consumers would opt for e-commerce as the time saving power 15 here 1o stay

Plato’s Republic states, “Necessity is the mother of all mvention™ In 1oday’s world, that is infected with the
virus, it is the insecurity of others that steers invention. Digital revolution requires advertisements in such
emergencies 1o be cautious and responsible while promoting a product as they are crucial in creating awarcness
about the preventive measures in refation to public health. Advertisers today have tried to blatantly wring their
products through misleading and false claims relating to Covid-19, Recently, clothing compames like Zodiac
and Van Heusen have concocted claims that their clothing 18 Covid-19 resistant and Anti-bacterial, along with
vanous other homoeopathic and Ayurvedic drug makers like Patanali marketing its unapproved drug ~ Coronil
through misleading advertisements. In these challenging times, when the world is waiting for a cure, the
governments must be vigilant in scouting and calling out such deceptive advertisements

In India, the exploitation of manufacturers is a common phenomenon as a farge part of the population is still
poar, illiterate and ignorant. Ergo, protection of the Consumers bocame the need of the hour that resulted in the
cenactment of the Consumer Protection Act, 1986 that provided redress to a consumer in case of deficiency m
service or defect m the product purchased and provider to compensate the aggrieved consumers in case of ther
negligence. On 20* July, 2020, the Indian Mmistry of Consumer Affairs, Food and Public Administration
enacted the new Consumer Protection Act, 2019 that buttressed the statement “Consumer is the real king of the
market”™, The new Act replaced the erstwhile Consumer Protection Act, 1986 in entirety. Both these Acts are
juxtaposed in terms of Product Liability. Product hability can be traced back to the common law concept of
‘caveat venditor', which simply means “let the seller beware™ and “caveal emplor”™, which means “let the buyver
be awarc™. The CPA 2019 is imperative to promote, protect and enforce the consumer rights especially in the
post-covid era.

To capitalize from the “Plandemic”, plantifs’ attorneys are filing product lability lawsuits against
manufacturers, supphiers, distnbutors and sellers for product claims related 10

e Products that falsely claim to protect against COVID-19

e Food supplements thar allegedly treat, boost immunity or cure Covid-19 and its symploms
e Hand sanitizers, protective gears or mask that misrepresent protection against the virus

e Testing Kits that deteet the virus inaccurately

e Delivery of Packnges or devices that are contaminated

e  Failing to warn the exposure to COVID-19 in a manufacturing or distribution unit

e Drugs and vaccines related 10 the virus that are perfidious

Former USA President Donald Trump on March 27, 2020 signed the Coronavirus Aid, Relief and Economic
Security (CARES) Act that extended the protection provided in the Public Readiness and Emergency
Preparedness (PREP) Act 1o individuals and consumers by granting additional liability protection to businesses

' Dash Sanchita, */ndia s e-commerce is now even bigger than pre-COVID', BUSINESS INSIDER (Nov. 13,
2020, 6:24 PM), htps//www businessinsider.in‘business/ ccommerce news/indins-e-commerce-1s-now-cven-
better-than-before-smaller-cities-add-to-the-bounty-while-metros-continue-to-lead‘artickeshow/ 77655 199 cms.

* Ghosh Anindva and Chandra Nabarun, ‘India: Product Liabiluy Law in India: An Evoiution’, MONDAQ

{Nov 14, 2020, 910  PM),  hups//www. mondag.com/india/dodd-frank-consumer-protection-
act/974270/product-liability-law-in-indm-an-cvolution.
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that produce and distribute eritically required respirtory protective oquipments'. Product liability provision
provided by The CPA 2019, paves way for the consumers, healthcare workers and governmental entities to
begin an onslaught of mass tort lawsuits and class action against companies

CPA 2019 provides six rights to the consumers - Lo be protected from unfiair trade practices, to have goods at
competitive prices, 10 be protected from hazardous goods, to be informed about the quality, quantity, price,
potency and standard of the goods and services eic. The new Act also establishes the Central Consumer
Protection Authority (CCPA) that regulates cases related to violation of consumer rights, unfair trading
practices and can also ssue safity notices and reimburse purchase price. The CPA 1986 had no provisions for
establishing a CCPA or regulsting o-Commerce platforms. Under CPA 2019, every e-commerce entity 1§
required to provide necessary information regarding the delivery, shipment, return, refund, warranty, exchange,
mode of payment, security of pavment, country of ongin ¢ic for all #s products that will enable the consumers
10 make an informed decision, The e-commerce companies have 10 acknowledge the consumer complaints
within 48 hours and redress the complaint within one month’. But to make the rules of prevention of unfair
trade practices by e<commerce companies more sufficient and effective, we need the consumers o be
responsive, moral, action onented and transparent while claiming their rights.

The Advertising Standards Council of India (ASCI s a seif-regulatory and non-government orgamization that
ensures all advertisements adhere to just and legal practices. ASCI recommended and stated that the advertisers
have to be mindful while creating sdvertisements pertaining 1o their claims of curing the virus and substantiale
their claims by clinical or technical support approved by health authorities like WHO, AYUSH, DCGI, ICMR,
MoHFW cte’. Currently, ASCI can only make recommendations and cannot compel the advertisers to remove
advertiscment or grant compensation or mterim relief. However, The Central Consumer Protection Authonity
has been empowered to impose penaltics on the endorsers for mislcading advertisements up to two years
impesonment and repeated offenders may attract up to five years imprisonment and a finc of Rs 50 lakh. The
government of India via AYUSH munistry has reprimanded Patanjah for advertising an unapproved drug, yet no
legal action has been taken against the firm To curb the exploitation of the anxicty of the consumers living in
the pandemic, the Parhament has taken cognizance of similar miskading advertisements. The consumers can
lodge complaints with the Ministry of Consumer AfFairs against endorsers that cajole them into buying products
and create a scare amongst general public that could potentially trigger health risks

To protect the mterest of the framers and ivestors and also ensure the avatlablity of essential commodities to
consumers, the Parliament passed the controversial Essential Commoditios (Amendment) Bill on 15°
September 2020 to replice ordinances promulgated on $™ June 2020°. The Modi government cliimed to
liberalize agricultural trade, provide better price realization to farmers and usher farm reforms by curbing
inflation and has tried to justify the Bill by stating that the main objective is to help the poor people to afford
cssentials and prevent black marketing of cssentinl commoditics. The Act also secks 1o control the supply,
production and distribution of certain commoditics through government intervention. It also aims to remove the
fear of private investors of excessive regulatory interference, that distoets entry of private players into
agricaltural markcts, While it may help pull in investments, the market and price would also be dominated by
big corporate and capitalists, that would eventually weaken the negotuting power of the farmers and consumers.
Aside above, the control orders and prevention of hoarding has been found to be incffective in controlling prices
of essentinl commoditics. Many things are left vague, like the stock limit, price triggers oto. The Act declared
the inclusion of masks, hand sanitizers as cssential commoditics while removing primary food items such as,
pulses, oilseeds, cereals, omons, potatoes cic from the list of essentinl commodities and such foods can be

' Price Joseph, ‘What Product Liahility claimy can we expect to see as & Result of Covid-19?°, FAEGRE
DRINKER (Nov. 15, 2020, 6:30 PM), hitps://www. facgredrinker com/en/insights pubhications 20206/ what-
product-Tability-claims-can-we-expect-to-sce-as-g-result-of-covid 19

" Professor Dr. MM. Goel, 'Relevance of Consumer Protection Act, 2019 in Post covid Era’, SAMAJ
WEEKLY (Nov. 16, 2020, 11:20 AM), hitps://www._samajweekly. comrelevance-of-consumer-protection-act-
2019-in-post-covid-era/,

" Brand Wagon, ‘ASCT announces Comid-19 advertising advisory’, FINANCIAL EXPRESS (Nov, 16, 2020,
01:20 PM), hups//www. financialexpress. combrandwagon/asci-announces-covid-19-advertising-
advisory 2110091/

* Sharma Harkishan, ‘Redefining essential itemy: Why it was needed, and who it will impact’, THE INDIAN
EXPRESS, Sep. 26, 2020
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regulated in “extraordinary circumstances” hke war, farmne, natural calamity and ‘extraordnary price” nise that
are all subjective and may result in interpretational disputes,

Around 18" century and during the Industrial Revolution, commercial and cconomic activitics were governed
by the principle-Latssez Faire, which meant the minimal interference of the State. This doctrine was based on
Individualistic theory of absolute cconomic freedom to individuals and the assumption that a consumer
possessed capacity and skill while making purchases or commercial transactions. The cconomic account of the
ningteenth century divulges that there was a conflict between the consumers and sellers. With the view 1o make
profit, producers, manufacturcrs and scllers monopolized the goods produced, dictated the terms and exploited
the buyers i the caa of mdividualism leading to the nse of capitalism. Consequently, this led to the
concentration of wealth in the hands of the few, who dominated the economic market and cost the consumers
their freedom to choose and capacity to bargain.

Nonctheless, in the latter half of the 19" century, with socictics advancing, there was a boost in industrial
development and production. Various legal, social and political philosophers like Sir John Stuart Mills, Jeremy
Bentham ctc. campaigned for the protection of the consumers agamst the unscrupulous manufacturers and
traders and cmphasized on regulative measures by the State’. Bentham's Utilarianism and other Social,
economic and political philosophies like Marxism and Communism was a blow to capitalism. The doctrine of
laissez faire withered away gradually and paved way to a socialistic society which aimed at the welfare of the
people and protection of Consumer Rights came 1o be recognized as the socio-legal responsibility of the State

However, thore has been an unprecedented growth in capitalism and consumerism due to the nse in market
activities, amcliorating living standards of human life and craze for luxuries and comfort Accordingly,
consumer disputes have risen and the State needs to be more observant and take necessary measures to protect
its consumers, especially in the wake of the pandemic that has lefi them more vulnerable than ever. In the 14%
century, the peasants revolt after the plague saw off feudalism, will capitalism meet the same fate afier the
pandemic or will we be forced 10 espouse a new model of captalism and consumerism? Well, we have o wait
and see

"Dr. N.V. Paranjape, ‘Law of Torts: Consumer Protection Law and Compensation under other Statutory Laws”,
458-459 (4" od. 2019),
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PATIENTS' RIGHTS DURING THE PANDEMIC: A CRITICAL ANALYSIS

Ramya
Assistant Professor, B M S College of Law

ABSTRACT

Cansumer Rights, Consumerism and related perisprudence iy presently in boom. When all the deficienctes in
goods amd services are viewod from the perspective of Consumer Rights, it ix tmportant to know abowr the
Pattents " Rights in case of medical negligence vis-d-vis the need for the medical professionals to work freely
and fately and also the isswes regarding the sume under the Indian Legal system

Kevwords: Consumer Rights. Parienty* Rights, Medical Negligence, Consumer Protection Act,

1. INTRODUCTION

The growing awareness regarding patsents” rights in Indian society has created a spunt in increased litigations
relating 10 medical profession, proving the lability of doctors and the Redressal claimed for the suffering
caused due 1o medical negligence. The Pandemic which has taken the physical and mental health of the world
by a toll has had its impact on the Consumer Jurisprudence as well. Lack of laws on Pandemic/Epidemic, or the
existing laws being outdated has added 10 the chaotic situation,

Thas paper throws light on the issues faced by Patients owing to the Pandemic and the contradiction between the
nghts of the patients with the need for the Doctors 10 work frecly and fairly, The paper is divided into five units,
While the first unit gives a brief mtroduction of the topic, the second unit deals with the definition of consumer
and the rights assoctated with him, the third unit looks into the concept of medical negligence, the notion of
reasonable care bang associated with the medical profession, the lack of knowledge pertaining 1o the cure of
Covid-19, the trial and aror method incorporated by Rescarchers and Practitioners, the forth unit deals with
issucs being faced by doctors and other healthcare workers, and the fifth unit comes with the conclusion and
suggestions with respect to the same

1.1. The Pandemic

A Global Health crisis and the greatest challenge the World has faced sinee World War two. Spanning soveral
countrics and affecting the population in large numbers, a Pandemic can be called as a discase outbreak. The
situaton would worsen especially if such a disease is contagious. The Pandemic 15 however much more than a
mere health erisis; it is an unprecedented socio-economic cnisis. Tt has the potential to create devastating socual,
cconomic and political effects that wall leave decp and longstanding scars.

This has made people fearful, anxious and sometimes they have found u difficull 10 access emergency
treatment. India has a combination of government and private healtheare facilitics. This has led 1o restlessness,
irritation and sometimes despair when trying to find medical help, As a consequence of this, people have shown
therr frustration by verbaily abusing and threatening to physically assault doctors and other healthcare workers

2, Comsumer

Under the Consumer Protection Act, 2019 “consumer” is defined as & person who buys any poods nnd hires or
avails of any service for consideration but does not include a person who obtains poods for resale or goods or
service for any commercial purpose ' Off late there 15 massive private imvestment in the sphere of health care
system and patieats who avail bealth services for consideration are very much bought under the purview of the
Act® Medical Neghpence happens to be the cause for which the rights of the patients’ arc claimed to be
enforced

Under the very Legishation along with a generalized context of Patients” rights there come a bunch of relative
rights such as nght to safity, right to information, night to choice, right to be heard or right to representation,
right 1o seck Redressal and right 1o consumer education,’

" Section 2(7) of The Consumer Protection Act. 2019, (Act 35 of 2019)
* Indian Medical Assoctation v. V. P. Shantha (IMA Case), 1996 AIR 550
' Section 2(X) of The Consumer Protection Act. 2019, (Act 33 of 2019)
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2.1, Right to Health

Apart from being a mere statutory right, right to bealth is a recognised right under the most fruitful provision of
the Constitution of India’ which also gives it an additional boost by making it one of the most important rights
under the Indian Legal system.

3. Medical negligence

Having conferred recognition to the above nghts, most of the legal systems have had a spike n cases relating to
medical neghgence. The term neghigence 18 defined as the absence or lack of care that a reasonable person
should have taken in the circumstances of the case. It is now settled that a medical practitioner will bring to his
task a reasonable degree of skill and knowledge and must exercise a reasonable degree of care.’

Lack of knowledge pertaining to the novel SARC COV-19 coronavirus and its treatment, Medical practitioners
and pharmaceutical rescarchers used the trial and crror phenomenon against the deadly discase. The drugs
prescribed to subside Malaria, Ebola and the Auto Immunc Deficiency Syndrome (AIDS) were used to treat the
novel virus, but the efforts were in vain, not much could be done about the same.* While the above mentioned
drugs could merely subside the symptoms, they failed in bringing the outbreak of the discase to a permanent
halt, Research to come up with a vaccine is ongoing. The casy accessibility of information 10 laymen through
the Internet as well as the other forms of media worsened the situation, mere rumours and stipulations galore
across the Globe. While the paticnts and their familics tried to enforce their right to health secking medical help
and at times even failing to avail the same, this medical emergency lead to many other issues amonyg which
people attacking the medical professionals and related social workers for ineffective treatment or unavailability
of adequate infrastructure

4. Medical practitioners - the target

Doctors and healthcare workers who are responding to a global health ensis, trying to protect individuals,
familics and communitics in adverse situations with stretched resources, shortage of personal protective
equipment (PPE) and other equipments have found themselves as unexpected targets in the fight agmnst the
Covid-19. There have been several reported incidences of such violence against them during this time in India.
Although the exact number of such cases cannot be determined, there are various glaring examples. The
violence against the doctors and other medical personnel is an attribute of ignorance and fear, which is
amplified by the pandemic, The type of attacks has ranged from verbal abuse, verbal threats or aggressive
goestures in majority of cases."There have also been serious reports of manhandling *

5. Conclusion & Suggestions

The jurisprudence of ‘right” has its strings anached to the Natural Law School. The concept of ‘right” has
evolved and developed over a period of time. From mere recognition of the same to the enforcement; right has
received utmost priocity, It has emerged towards bringing all positives 1o the people in need including the
paticnts but the same should never prove to be mighty towards a section of society which works for the safety
and health of people. There is a need 1o strike a delicate balance between the rights of the patients vis-a-vis the
need for the Doctors to dispense their duties freely and fairly. The following suggestions may be incorporated to
achieve the same.

5.1, Better communication

A better and timely communication with the aggrieved patients and their family members is the key to avoid
violence and untoward incidences. Due to shortage of time and to maintain socil distancing norms, ofien the
verbal and direct communication between doctors and patients is lacking during this pandemic. It Jeaves the
paticnt and the family unsatisfied. The hospitals should take up the responsibility of designating counsellors or
social workers to coordinate with them on a regular bass to allay any fears

! Article 21, The Constitution of India; Article 47, The Constitution of India

* Vincent v. Union of India, 1983 4 SCC 598

' Bolam s Test

* Hydroxychloroquine, Ivermectin, Favipiravir

" Violence mars COVID-19 doctor-vietim's burial, editorl, Times of India, 20 Mar 2020

" Kapoor M C. Violence against the medical profession; Anaesthesiol Clin Pharmacol 2017, 33:145-147

164




B.M.S. COLLEGE OF LAW
(Estd.: 1963)

Affiliated to Karnataka State Law University and Approved by Bar Council of India
Bull Temple Road, Basavanagudi, Bengaluru - 560 019.

Phone : 0B0-26679336, 26602430

E-mail : bmscl@yahoo.in  Wabsite | www.bmscl.ac.in

International Journal of Advance and Innovative Research
Volume 7, Issue 4 (11) October - December 2020 : entr Ll

5.2. Role of media

The print, the digital as well as the social media has a significant role i the spread of information i Indm and
are known 10 sensationahise stories about medical negligence and malpractice. While the media platforms can
play a positive role in the current pandemic situation collaborating with Government agencics to provide an
cffective information campaign to educate the public sbout the diagnosis, spread, conwinment and prevention
strategics against the novel Coromavirus

5.3, Government Strategy

The rising violence against doctors and healtheare workers has been a matter of concern for the Government of
India and thus it has issued an Ordinance that makes violence against healthcare workers a non-bailable offence.
punishable by up to 7 years’ impnsonment. The Ordinance - an amendment to the Epidemics Discases Act,
1897; secks to protoct doctors, nurses and paramedic and commumity health workers from harassment or
physical ingury, has been mtroduced following an upsurge of violence agaimst healthcare workers since the
pandemic. It has been welcomed by all quarters 10 rein in violence and punish the wrongdoers. It is acting as a
detarring source, However, currently it is an amendment of the cpidemic statute and it is unclear how the
regulation will be applied once the pandemic has revolved.'

5.4. Role of education and better primary healtheare

Education of the masses and better access to primary beahheare services is vital 1o reduce violence against
doctors and healthcare workers. Time has to identify offective ways and means to improve and strengthen
public health education and practice, This is necessary not only to educate the population but also 1o support the
Medical practitioners in carrying oat thew fight against this global health ensis. For a sustammable protection of
the healtheare workers, the current Ordinance needs 1o be further extended and incorporated into existing laws
in the form of & stnct, permancnt legislation that is stnctly enforeed. It would improve the safety of the very
individuals who carry out their dutics fearlessly for the benefit of sick patients, cither during o health crisis such
as the current pandemic or during traditional times.”

" Hegde A Violence in hospitals  three  steps  towards  mending  doctor-patient  relationships
hutps Sseroll in/pulse/ 83757 2vivlence-in-hospitals-three-steps-towards-mending -doctor-paticnt-relationship,
Accessed 02 Nov, 2020)

* Kartikeyan P lyengar, Vijay Kumar Jam; ‘Current sitwation with doctors and healthcare workers during
COVID-19 pandemic in India”. Poast Graduate Medical Journal (Statistics from Almetnics)
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UNFAIR TRADE PRACTICE DURING COVID-19 PANDEMIC - AN EXTRACT

Dr. Veerabhadraiah C and Umesalma
Assoctate Professor and Swedent, Law, BM.S. College of Law, Bull Temple Road, Basavanagudi, Bangalore,
Kamataka, India

ABSTRACT

17 November 2019 when COVID-19 emerged in Wuhan ciy of China an emergency exists. China instrucred the
cltizens of other country natlonals to go to their respective rations 1o avedd the unnecessary spreading of the
diseases. The people accordingly moved 1o their respective countries and carrted the COVID-19. This disease
spread acrosy the globe. It iy a question of survival for everybody and started (o give wrong information to the
concerned authorities who control this spread.

Later they focused on everybody to curh the spread by making them live in an isolation and with treatment
People have suffered a lot for their food and money. Subsequently, the nation declared lockdown by using its
power as laid down in the disasier managemens of 2005 many business emtrepreneurs took this as an
opportunity to make money and started to cheat the public in different methods which are called wnfair trade
pracrices.

The Central Consumer Protection Authovity established to supervise and monitor and also take controlling
measures and to give fair chance for the customer, the possible arcas of unfair trade practices are worth to
mention here are Over Riding on customers, falsely showing products, False / Hired endorsements, Guaraniee,
and assurance, Suppress the information, Hiding the hidden prices of the products, provoking information 's

Keywords: Unfair Trade Practices, Central Consumer Protection Authority (CCPA), Types of Unfair Trade
Practices, False/Hired Endorsements, Guarantee and Assurance, Provoking information's, Malls, Refund
Guarantee, COVID-19 & Consumer Protection Act, 1986 which is amended in 2019 and 2020,

INTRODUCTION

Many tmes, consumers will be duped on certam occasions. And the aggravated consumer hits back with his full
force. The government has observed these unfair trade practices and to give a permanent sotution and hence
established consumer nghts by commissioning the Section 2(1) r of the Consumer Protection Act, 1986 which s
amended in 2019 and 2020. Consumers wish 1o purchase many times not only online but also physically by
going into malls or markets where commoditics are available of their choice

On some occasions, some malls say that you can purchase certain commoditics at Rs, 1.00 per kg and only | kg
will be given per person. This type of advertisement attracts the customers and he will enter the mall. Later he
will be informed that other torms and conditions which arc written in the small letter which is not visible in
naked cyes for seniors and color blind people and defective cye persons. If and only if the purchases Rs. 799.00
worth he is entitled 1o purchase Rs. 1.00 item otherwise he 15 not entitled. The customer must observe all the
information before he purchases the commodity

To make good practice in the trade for the business entreprencur and also to the customer and any violation on
cither side leads litigations then yvou shall approach an advocate who is an expert in dealing the cases of unfair
trade practices with the belp of Consumer Protection Act, 1986. We come across issues like misrepresentation
of funds, quality, and quantity, and color, time of delivery, designs measurcments, misrcpresenting
advertisements, and inappropriate endorsements cte

Nowadays everybody in their schedules and they will never read the instructions which are written in very small
letters which is very difficult to read and further they do not have time and patience to go through in detail also
In hurry, they will purchase the commoditics and reach the house where they will check and found
discrepancies. This will happen mainly because of tricky methods that the businessmen apply and the consumer
will be cheated and many books were written on the subject which is as follows.

DEFINITION

I. Sara Devi: Defines “Unfarr Trade practice as the transaction with an intention to Beguiling, Decestful,
false musleading spocious to its customers™ written in her book titled "Fair and Unfair Trade Practices”
published and printed in SARA Printers and Publishers in France 2016 in pages 2, S and 9

2 Sharanya Mathaji: Defines unfair trade practice as the seller sell his goods to the customer who later
found that scller was cheater, cunning. slick, foxy Printed and published in Prasunt Tarafdar Printers and
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Publishers at North Paragana, West Bengal book titled as “Fair or Unfair Trades™ 4" Edition Page No | in
the year 1985

3. Vishwanath K: Defines Unfar Trade Practice as "Misleading the people in price, and other information's
taking advantage of the customer’s innocence™ in his book tithed “Fraudulent Practices in Business™ Printed
and Published at Saraswathi Printers and Publishers 2017, 7" Edition 30" page

4, Shakila Banu: Defines Unfar Trade Practices as "misteading advertisement to dispose of the goods to the
customers with fake endorsements for profit” for example, Atiya Bana states that the products are excellem
in the testimony of Afiva Banu which s not true and Mansoor Ahmed says the product is not good and this
mformation will be remeved from the endorsements #tself. In the book titles "Fake Endorsement in Trades™
published by Guljar Bhanu and Printed at Bashir Ahmed Printers in Itanagar, Arunachal Pradesh 1" Edition
year 2005 and reprinted in 2012 Page No. 9 and 14 - Page No. S and 31

The Central Consumer Protection Authority (CCPA) cstablished by passing the bill in the parfiament as an

executive ageney to protect the interest of the consumers beguiling ansing from unfair trade practices the

agency can intervention when necessary (o prevent musleading and 1o mitiate and enforee the laws against false

trade practices and by the consumer 1o recall, refund and return of products. Here consumers will be given a

revelatory chance to open and honest information 10 share the rational decisions aboul the goods and services

they purchase. The agency koeping in mind determines and think to overcome and improve the way to deal with
customers.

Normally everybody wants to the free-from disputes or litigation strmightforward transactions. By chance if you

are accused of an unfuir trade practice in a civil action, the plintiffs do not have 1o prove your intentions, they

only need to show that the practice itself was unfair or dishonest. The consumer or the customers normally be
involving in some common mistakes that lead to accusations of unfair trade practices - and how those can help

10 do avoid thosc mistakes with the following seven (7) illustrations

1. Over Riding on customers

2. Falscly showing products

1 False’Hired endorsements

CGuarantee and assurance of refund to dissatisfied customers with the time Hmit
Suppress the information

Hiding the hidden prices of the producis

Provoking information’s

MO A e

1. Over Riding on customers

The language 15 the barrier to undersiand clearly about the products the rural area individuals who aren't fluent
in the link language English and Senior citizens are targeted particularly as valnerable consumers. Many of
them have fallen prey to false clims made by the fraud. The delusory persons have been creating intense
pressuring tactics while you aren't necessanly trying to mislead potential purchasers, customers should always
use their best judgment and common sense be as clear as possible and cheaters do not answer any questions
might have asked by the customers,

2. Falsely representing products

If you are a customer before purchasing online ask for product descriptions and understand clearly other
information’s terms and conditions. And to be very careful about the words they use for example they may stick
10 new amvals. How long #t will be a new product normally more than 6 months s not a new item. The term
“Cotton Fabrics™ means it shall be 100 percent cotton o only 10 percent cotton you shall know otherwise case
may be land up i court. Here honesty is very important,

Another for the word cotton fabrics has no meaning 1o this context. Ayurveda Doctor from Mysore 1old the
media that he has found new medicine for COVID-19  and also started issuing the medicine and many
customers have purchased the same and with no effect, many people died even after consuming the medicines.
And al the same time, they made huge moncy for their pocket.

3. False/Hired endorsements
Centain organizations will be hired (o indicate false endorsements such as the product is excellent. If it 1s food
products say that prepared by pure ghee sweets in the Venkateshwara Sweetmeat stall they use to say that it s
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prepared by Pure Gee Mysore pak and later 1t is found that they used ammal fat instead of pure gee. The
customer wenl (o court and after a complete investigation, it is found that they used animal fat instead of pure
gee and instructed to close the unit itsclf,

Later afler complete rectification now again opencd and it is very difficult for them to gain the confidence of the
public once again. Due to the false endorsements, it is happening like this. And correct endorsement s very
much cssential. On many occasions, the endorsement will be displayved without the notice of the endorsee It
means the endorsce has told anything about the product cven then they will display this s also a false
endorsement,

4. Guarantee and assurance of refund to dissatisfied customers with the time limit

Some organizations offer a guarantee of satisfaction of the customers and in case of customer feels dissatisfied
completely for some reason about the product which they purchased the organization who gives an
advertisement has to refund the complete amount 10 the customers apply to the product of pronuses of guarantee
and assurance this is fair trade practice for some reason by guileful persons money will not be refunded which
Icads unfair trade practice.

Case 1: | scissor and 4 knifes were purchased at a cost of Rs. 399.00 from amazon online product seller but
received knifes 4 in number in good condition and scissor | in number is not in good condition and it is a
partially defective material there is no replacement facility or retum possibility from ILKAL and when a
customer contacted to the Amazon they agreed 1o refund the said amount in their account within 3 days. And
offering to retain the good knifes with the customer only this type of honesty leads free from unfair trade
practices or say a fair-trade practice. This is a partial defect item. This illustrates to us that the ingredients,
quality, and effectivencss is important before sclection and purchase and to receive an offer hke this

Case 2: Everybody wants to play a different role in their life for achievement. I you get a frugal comfort
without working hard on that and that 1o in a small period who will miss this opportunity” If you listen to
Hypnosis audios your life will be manifested and you can achieve what you want by transforming your mind
There will a 6th sense which is already programmed in your brain for deficit financial resources and hence you
are in a shortage of moncy. You have to reprogram this brain to attain finance in abundance through an online
offer,

Further trying for the product, you are not losing anything since it has 60) days guarantee it means you have to
make payment and experience the same through MP3 audio there are 4 types of audios and cach type contains
two parts viz,, Part A and Part B first you have to listen Part A it will run for 50 minutes and Part B will run for
45 minutes condition & that at feast 4 times you have to listen both the audios and the further condition is that
first type of audio you have to listen for one week and go to 2™ type of audio that also to be tuned for one week,
similarly all the four audios i to listen in 4 weeks by that time vou will be transformed completely. You have to
remember the purchase order number and amount and also the product name.

Here CLICK BANK stands guarantee and payment will be received by an online process through credit card or
debit card money will be under the control of CLICK BANK and it will be transferred to the vendors. During
the process, if the customer forgets or lost the details refund 1s impossible. And many times, he will forget the
date of purchase also then after completing 60 days guarantee period lapses and he 1s not at all ehigible w claim

Shri Venkateshwara (name of the person) has purchased this hypnosis scries at the cost of Indian Rs. 2 35998
product name is Amazing You Order No. HZSIRNZM the amount was deducted from the Yes Bank Account
and debited with the details as PCA2200818903; 3710620008649: 59: Click Bank*com at 08:09 PM on 10
October 2020 accordingly click bank has sent an cmail communication for the receipt of the said amount also

Shri Venkateshwara was waited for 80 days for a life change unfortunately no improvement in his life. As per
the guarantee of assurance asked for the refund to click bank, they contacted the vendors a senes of reasons and
conversation made from both sides of customer and vendors. The vendor unable to satisfy the customer and the
hence dissatisfied customer asked to refund the amount paid. And within 5 working days click bank remitted the
complete amount and the customer is still having his product which he has received on enmil and it cannot be
refunded whercas physical objects have to be returned. This s a fair-trade practice. In case of all his efforts
unable to receive the refunds, it is an unfair trade practice

5. Suppress the information

Suppress information is a cniminal affair as per passport office and police verifications. Consider the case of
medicines the packets are o be disclosed with price, weight, date of manufacture, batch number, and best before
use date, and place of manufacture, marketed by name. In case of the last date is over for the "best before use
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date” product somehow or the other the seller will remove the date of manufbcture and best before use dates and
dispose of the medicines so that he will not incur any loss.

Al the same time, the customer who consumes may burt his health. This s an unfair trade practice. During the
period of COVID-19, the material availability is difficult and hence the customer has lefi with no option be will
purchasc the fems and consume the same

6. Hiding the hidden prices of the products

Rescarch Scholars have to publish at Ieast 2 articles in some universities and 3 articles in some other university
it is depending on the type and practice made in the manuals. Afier due payment and copy write submitting the
same will be published at the agreed cest there afierward they ask for courier charges for dispatch this 1s an
additional expenditure they will charge Rs. 1,000.00 extra as a courier charge they say that dunng COVID-19
pandemic we are taking the msk to dispaich with samitization, double packing cooling period of the
consignments and they give a lot of excuses. This i also an unfair trade practice

It is essential 1o buy the thermal scan, sanitization, masks, face cover shicld to monitor themselves concerning
COVID-19. As the availability of the material 15 1n scares demand s more and supply is Jess. The prices
charged by the sellers are beyond one imaginanion. [t 18 more than $ times the onginal prices. The ordinary
protected COVID-19 kit is available at Rs. 1,000.00 but bospitals are charging nearly Rs. 10,000.00

The COVID-19 patients have to be isolated from the public otherwise corona spread to everybody and during
this period many authoritics have hired beds per day basis at an estimated cost of Rs. 800,00 per day per person
and needed several thousands of beds and hence they made a lot of money from this. Unnecessary medicines,
even though they do not use ventilators they say we used ventilators.

The same ventilator might have used for several patients and made money each time. In another instance, the
hosptal authorities will ask the patients 10 purchase the stems from the pharmacy and afier purchase, unused
items will be returned 10 the pharmacy and made money for the account purpose, they say that the items are all
consumed

Even though the patient died they give artificial shaking instruments and from the far of a distance to the
relatives of the patient and after 3 days they say sorry we could not do anything despite our best efforts he is not
responded for our medicines. For your kind information till this day of writing articles nobody found the
suntable medicine for COVID-19 in the entire world how these doctors are making bill 15 lack, and above from
one person.

And umagine how many patients in Kamataka as per today's 03.12.2020 statstics in Karnataka alone COVID-
19 infocted patients rose 1o 8,87, 6667 one doctor COVID-19 waner in the USA made 1.87 billion USS and he
was arrested and ceased his assets when the opportunity arises cunning people make use and make money they
are not bothered sbout the seciety and the peor only nch people can afford to pay their demands and middic-
income group and salanied people not get any benefits from the government or they have sufficient funds 1o
spend rich have sufficient funds and poor people will be supported by the government

7. Proveking information’s

During the period of COVID-19 if anybody says anything it will be heard by the public and fall into thewr traps.
For example, COVID-19 protection one book they offered at the cost of USS 57, Further, they said only a few
copies are lefi for the purchase of your tray before it exhausts. How these emails send information will be
exhausted or check if it is stll available these Willy people create an emergency and due 10 this provoking
information’s people will buy at an extra cost, Similarly, Readers Digest also gives provoking information's
towards sweepstakes

Case 3: Onc Manam Color Laboratory was assigned a job to manufacture an clectronic neon signboard with
rotation features and includes a motor with AC/DC connection at an estimated cost of Rs. 335 000.00. By M/5
Indian Telephone Industries Limited with clear instructions and specifications that goods to be supplied at the
exhibition ground at Indian Institute of Science, Bangalore scheduled to be held from 26 1o 30 September 2020
and the material have to be supplicd on or before 25® September 2020,

The Mariam color laboratory has not supplied even on the day of the mauguration of the exhibition. When it 15
asked, he told that the material has moved from here by goods vehicles just |5 minutes back and it will reach
within half an hour. One hour 15 completed, two hours are completed and 4 hours are completed but the material
has not reached the scheduled place of exhibition.
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Afterward once again contacted over the phone then he said that while i transit vehicle meets with an accident
and the materials were broken and hence, | am redoing. He has taken an advance of Rs. 25,000.00 at the ume of
the job order with specifications. The terms and conditions indicating that he bas to supply before the
inauguration of the exhibition at least 4 hours in advance to set up the same

One of the representatives from the organization went to the Mariam color lab and found that he has not yet
started the work and all his statements were false and fraudulent. He has created the organization by giving false
promises. With his unfair trade practice, the organtzation has incurred heavy loss and loss of reputation in the
socicty and got the brand name that government officials arc always lazy and they wall get their salary why they
bother about the image of the organization

If somebody commits some mistakes and misleading others have to be blamed for the same for not monitoring
the problems properly. This is a clear case of unfair trade practice.

CONCLUSION

Especially in India, it is very difficult to sce the fair-trade practice except few and henee the customer is to be
extra carcful 1o follow the above said 7 information's before the purchase of the product. Withholding
information is just as bad as using overtly inappropriate or Willy information. Therefore check the price of the
product or services before accept

Certain times by omission of information might influence the customer’s decision (o make a purchase and hence
scller uses unfair trade practice. If you find any unfair trade practice and you become the victim of the unfair
trade practice always you can approach the Central Consumer Protection Authority (CCPA) for justifications
Always the Consumer Protection Act, 1986 will help the deceptive personnel. To prevent always get educated
in this matter and save yourself the time and expenses of litigations
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